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The extent of the air carrier’s authority to refuse to board the
customer due to overbooking
(comparative study)

Abstract

The air carrier's goal is to maximize profit, and this goal will only be
achieved when the plane takes off and all its seats are filled. Therefore,
the air carrier carries out a common practice in air transport, which is
"overbooking', as it sells travel tickets that exceed the number of seats
on the plane, taking into account that a percentage of customers may
not come to the airport for some reason or cancel their reservation.
However, the overbooking, if it is excessive, may lead to the customer
being refused boarding, and this will be followed by negative
consequences such as the emergence of dispute between him and the
air carrier before the courts, the reluctance of those wishing to travel by
air to contract with him.

The Warsaw Convention of 1929 and the Montreal Convention of 1999,
which unified some rules of international air transport, did not regulate
the issue of refusal to board a customer due to overbooking; therefore, it
was regulated by several regulations under rules aimed at reducing
overbooking as much as possible and protecting the customer who is

refused boarding via specific routes.

Key words: Air carrier, Customer, Refusal to board, Overbooking.
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1 Regulation (EC) No 261/2004 of the European Parliament and of the
Council of 11 February 2004, Article. 2: '(j) 'denied boarding’ means a refusal
to carry passengers on a flight, although they have presented themselves for
boarding under the conditions laid down in Article 3(2), except where there are
reasonable grounds to deny them boarding, such as reasons of health, safety
or security, or inadequate travel documentation.'.
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Article. 3: "1. This Regulation shall apply:
(a) to passengers departing from an airport located in the territory of a Member
State to which the Treaty applies;
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(b) to passengers departing from an airport located in a third country to an

airport situated in the territory of a Member State to which the Treaty applies,

unless they received benefits or compensation and were given assistance in

that third country, if the operating air carrier of the flight concerned is a

Community carrier.".

1 Article. 3: "2. Paragraph 1 shall apply on the condition that passengers:

(@) have a confirmed reservation on the flight concerned and, except in the

case of cancellation referred to in Article 5, present themselves for check-in,

— as stipulated and at the time indicated in advance and in writing (including

by electronic means) by the air carrier, the tour operator or an authorised

travel agent,

or, if no time is indicated,

- not later than 45 minutes before the published departure time; or

(b) have been transferred by an air carrier or tour operator from the flight for

which they held a reservation to another flight, irrespective of the reason.".
ey e skl ssemall s g
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1 Article. 4: "1. When an operating air carrier reasonably expects to deny
boarding on a flight, it shall first call for volunteers to surrender their
reservations...".
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other proof, which indicates that the reservation has been accepted and

registered by the air carrier or tour operator.'.
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air carrier may then deny boarding to passengers against their will.".
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Article. 2: '(i) "person with reduced mobility" means any person whose mobility
is reduced when using transport because of any physical disability (sensory or
locomotory, permanent or temporary), intellectual impairment, age or any other
cause of disability, and whose situation needs special attention and adaptation
to the person's needs of the services made available to all passengers.".

' Article. 11: "1. Operating air carriers shall give priority to carrying persons
with reduced mobility and any persons or certified service dogs accompanying
them, as well as unaccompanied children.

2. In cases of denied boarding, cancellation and delays of any length, persons
with reduced mobility and any persons accompanying them, as well as
unaccompanied children, shall have the right to care in accordance with Article

9 as soon as possible.".
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Article. 10: "1. If an operating air carrier places a passenger in a class higher
than that for which the ticket was purchased, it may not request any

supplementary payment.".
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Article. 10: "2. If an operating air carrier places a passenger in a class lower
than that for which the ticket was purchased, it shall within seven days, by the
means provided for in Article 7(3), reimburse
(@) 30 % of the price of the ticket for all flights of 1500 kilometres or less, or
(b) 50 % of the price of the ticket for all intra—Community flights of more than
1500 kilometres, except flights between the European territory of the Member
States and the French overseas departments, and for all other flights between
1500 and 3500 kilometres, or
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(c) 75 % of the price of the ticket for all flights not falling under (a) or (b),
including flights between the European territory of the Member States and the
French overseas departments.'.
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Article. 2: '(k) 'volunteer' means a person who has presented himself for
boarding under the conditions laid down in Article 3(2) and responds positively
to the air carrier's call for passengers prepared to surrender their reservation in
exchange for benefits.".
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3 Article. 4: "l. When an operating air carrier reasonably expects to deny
boarding on a flight, it shall first call for volunteers to surrender their
reservations in exchange for benefits under conditions to be agreed between
the passenger concerned and the operating air carrier. Volunteers shall be
assisted in accordance with Article 8, such assistance being additional to the
benefits mentioned in this paragraph.'.
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Article. 4: "3. If boarding is denied to passengers against their will, the
operating air carrier shall immediately compensate them in accordance with

Article 7 and assist them in accordance with Articles 8§ and 9.".
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' Article. 7: "l. Where reference is made to this Article, passengers shall
receive compensation amounting to:
(a) EUR 250 for all flights of 1500 kilometres or less;
(b) EUR 400 for all intra-Community flights of more than 1500 kilometres, and
for all other flights between 1500 and 3500 kilometres;
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(c) EUR 600 for all flights not falling under (a) or (b).

In determining the distance, the basis shall be the last destination at which the

denial of boarding or cancellation will delay the passenger's arrival after the

scheduled time.

2. When passengers are offered re-routing to their final destination on an

alternative flight pursuant to Article 8, the arrival time of which does not exceed

the scheduled arrival time of the flight originally booked

(@) by two hours, in respect of all flights of 1500 kilometres or less; or

(b) by three hours, in respect of all intra—Community flights of more than 1500

kilometres and for all other flights between 1500 and 3500 kilometres; or

(c) by four hours, in respect of all flights not falling under (a) or (b),

the operating air carrier may reduce the compensation provided for in

paragraph 1 by 50 %.

3. The compensation referred to in paragraph 1 shall be paid in cash, by

electronic bank transfer, bank orders or bank cheques or, with the signed

agreement of the passenger, in travel vouchers and/or other services.

4. The distances given in paragraphs 1 and 2 shall be measured by the great

circle route method.".
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"Right to reimbursement or re-routing'.
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I Article. 8: "I. Where reference is made to this Article, passengers shall be
offered the choice between:
(@) — reimbursement within seven days, by the means provided for in Article
7(3), of the full cost of the ticket at the price at which it was bought, for the
part or parts of the journey not made, and for the part or parts already made if
the flight is no longer serving any purpose in relation to the passenger's
original travel plan, together with, when relevant,
— a return flight to the first point of departure, at the earliest opportunity;
(b) re—routing, under comparable transport conditions, to their final destination
at the earliest opportunity; or
(c) re—routing, under comparable transport conditions, to their final destination
at a later date at the passenger's convenience, subject to availability of seats.".
QIS e Lyl (1) 1 8 sl Gahann 2" 1 3l Lo Lildsalall 0 3 52 ol d elay
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Article. 8: "2. Paragraph 1(a) shall also apply to passengers whose flights form
part of a package, except for the right to reimbursement where such right

arises under Directive 90/314/EEC. 3. When, in the case where a town, city
39
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or region is served by several airports, an operating air carrier offers a
passenger a flight to an airport alternative to that for which the booking was
made, the operating air carrier shall bear the cost of transferring the passenger
from that alternative airport either to that for which the booking was made, or

to another close-by destination agreed with the passenger.".
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2 Article. 9: "1. Where reference is made to this Article, passengers shall be

offered free of charge:

(a) meals and refreshments in a reasonable relation to the waiting time;

(b) hotel accommodation in cases

— where a stay of one or more nights becomes necessary, or

— where a stay additional to that intended by the passenger becomes

necessary;

(c) transport between the airport and place of accommodation (hotel or other).

2. In addition, passengers shall be offered free of charge two telephone calls,

telex or fax messages, or e-mails.

3. In applying this Article, the operating air carrier shall pay particular attention

to the needs of persons with reduced mobility and any persons accompanying

them, as well as to the needs of unaccompanied children.".
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