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Controls of The Legality of Countries’
Recognition of The De Facto Government

Abstract

The de facto government is one of the common manifestations
at the present time, because this government comes to power in
the state in realistic ways that are not stipulated in the state
constitution, and among these methods, for example, the
revolution that overthrows the existing ruling authority, or the
coup against the existing ruling authority, or the seizure of
power from the existing ruling authority by an armed group,
and here arises the issue of recognition by other countries of
the de facto government that is established in a concerned
country as representative of the latter, where we will in this
study shed light mainly on the controls that countries must take
into account when granting this recognition is in order for its
recognition to be legitimate and the reason for complying with
these controls, in addition to clarifying the implications of the
recognition of the de facto government in another country
without observing the mentioned controls, and we will also
secondarily shed light on whether recognition is a duty or a
right for countries to exercise in accordance with its interests,
in addition to shedding light on whether recognition is a source
of government legitimacy or there is another source of this
legitimacy, in addition to shedding light on some of the effects
of recognizing the mother’s government t reality as a
representative of its state.

Keywords: de facto government, state recognition, government
legitimacy, recognition legitimacy, the responsibility of the
recognizing state.
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2 "A "de facto government" comes into, or remains in, power by means not provided for
in the country's constitution, such as a coup d'état, revolution, usurpation, abrogation or
suspension of the constitution™,
dealings with de facto governments, world bank operational policy, 2001, available
online:

http://web.worldbank.org/archive/website01541/web/0  co-48.htm
(the last visit: 19/9/2021)
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2 Stefan talmon, Recognition of Governments in International Law, Clarendon Press,
United Kingdom, 1998, p. 35.
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1 Hamed hasyemi and others, "Legitimacy as a Precondition for The Recognition of New
Governments: A Case of Libya", Sriwijaya Law Review, Vol. 2, No. 1, 2018, p. 72.

2 Louise arimatsu and others, "The Legal Classification of The Armed Conflicts in Syria,
Yemen And Libya", Chatham House, 2014, p. 19.
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2 Anne schuit, "Recognition of Governments in International Law and the Recent
Conflict in Libya", International Community Law Review, Vol. 14, No. 4, 2012, p. 388
and 389 and 399.
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4 "in considering whether to extend a new loan to a country with a de facto
government...the bank first allows a certain time to pass to weigh: ...(b) whether the
government is in effective control of the country..", Dealings with De Facto
Governments, World Bank Operational Policy, op. cit.
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1 "The bank may not unilaterally suspend disbursements under existing loans or suspend
or terminate its obligations under guarantees provided by it unless there are grounds for
such suspension or termination based on existing agreements. thus, the bank deals with a
de facto government with respect to loans made by the bank before the government
assumed power, provided that: (a) the bank is satisfied that the government is in
effective control of the country...", ibid.
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https://www.ifad.org/en/-/document/ifad-guidelines-on-dealing-with-de-facto-
governments

(2021/10/22 55 )
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! Tan daron, " Filling the Lacuna: De Facto Regimes and Effective Power in
International Human Rights Law ", New York University Journal of International Law
and Politics, Vol. 51, No. 435, 2018, p. 465 and 466
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! Vlastislav stavinoha, "Obligations of De-Facto Regimes, Estudios de Deusto", Vol. 68,

No. 1, 2020, p. 66.

2 Tan daron, " Filling the Lacuna: De Facto Regimes and Effective Power in

International Human Rights Law ", op. cit, p. 468.

3 Sadiq shek elmi v. Australia, cat/c/22/d/120/1998, Un Committee against Torture

(cat), 25 May 1999, available at:

https://www.refworld.org/cases, CAT,3f588eda0.html (last visit 15 March 2021)
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2 "The Committee does not share the State party's view that the Convention is not
applicable in the present case since, according to the State party, the acts of torture the
author fears he would be subjected to in Somalia would not fall within the definition of
torture set out in article 1 (i.e. pain or suffering inflicted by or at the instigation of or

with the consent or acquiescence of a public official or other person acting in an official
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capacity, in this instance for discriminatory purposes). The Committee notes that for a
number of years Somalia has been without a central government, that the international
community negotiates with the warring factions and that some of the factions operating
in Mogadishu have set up quasi-governmental institutions and are negotiating the
establishment of a common administration. It follows then that, de facto, those factions
exercise certain prerogatives that are comparable to those normally exercised by
legitimate governments. Accordingly, the members of those factions can fall, for the
purposes of the application of the Convention, within the phrase "public officials or
other persons acting in an official capacity” contained in article 1", see: Sadig shek elmi
v. Australia, op. cit, para 6.5.

1 Hamed hasyemi and others, "Legitimacy as A Precondition for The Recognition of
New Governments: A Case of Libya", op. cit, p.79.
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! The International Law Commission defined the act of recognition according to the
following:
"A unilateral expression of will formulated by one or more States, individually or
collectively...", Report of International Law Commission, Sixth Report on Unilateral
Acts by States, document A/CN.4/534, 2003, para. 67.
2 |bid, para. 9 And 67.
3 Anne schuit, "Recognition of Governments in International Law and the Recent
Conflict in Libya", op. cit, p. 384 and 385.
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1 Report of International Law Commission, Sixth Report on Unilateral Acts by States,
op. cit, para. 9.
2 Tan daron, " Filling the Lacuna: De Facto Regimes and Effective Power in
International Human Rights Law ", op. cit, p. 458.
3 The International Law Commission defined the act of recognition according to the
following:
"A unilateral expression of will formulated by one or more States, individually or
collectively, acknowledging the existence of a de facto or de jure situation or the legality
of a legal claim, with the intention of producing specific legal effects...", See: Report of
International Law Commission, Sixth Report on Unilateral Acts by States, , op. cit, para.
67.
4 Jonte van essen,"De Facto Regimes in International Law", Merkourios - Utrecht
Journal of International and European Law, Vol. 28, No. 74, 2012, p. 45 And 46.
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