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Introduction:

COVID -19 is having an unprecedented impact on all countries,
both in terms of prompting the scaling of public health preparedness
and response and protection of vulnerable populations, and in terms
of requiring mitigation of broader social and economic impacts.*
People affected by humanitarian crises, particularly those displaced
and living in communal settings, are often faced with challenges
including vulnerabilities distinct from those of the general
population. These vulnerabilities are further heightened by the
disparate health and socio-economic impacts of COVID -19, and if
not appropriately addressed could push IDPs even further behind
other populations.®

Internal displacement is a cause for concern as the number of
internally displaced persons annually is astounding. In 2017, 30.6
million people were forced out of their homes due to conflict and
disasters.® This slightly fell to 27.8 million in 2018 with 54.3% of
total disaster displacement coming from the East Asia and Pacific
while 69.1% of conflict displacement came from Sub-Saharan
Africa.” Unfortunately, 2019 saw a huge spike in new displacements
at 33.4 million, noted as the highest in 12 years. The long-standing
conflict and violence led to approximately 4.57 million new conflict
displacements. More alarming is that 2019 holds the highest ever
recorded total of conflict displacement at 45.7 million people and a

4- COVID-19is a disease caused by a new strain of coronavirus. ‘CO’ stands for corona, ‘VI’ for
virus, and ‘D’ for disease. Formerly, this disease was referred to as ‘2019 novel coronavirus’ or
2019-nCoV.’. On 11 March 2020, World health Organisation (WHO) made the assessment that
COVID-19 can be characterized as a pandemic. Further background information is available at:
https://www.who.int/news/item/27-04-2020-who-timeline---covid-19 [accessed 03 April 2021].

5- International Organisation of Migration (IOM), COVID-19 Mobility Impacts Update Series,
Impact on IDPs, 16th edition, 11 October 2020, available at: https://dtm.iom.int/reports/covid-19-
9%E2%80%94-impact-idps-16 [accessed on 27 March 2021].

6- Internal Displacement Monitoring Centre (IDMC) and Norwegian Refugee Council (NRC),
Global Report on Internal Displacement, (2018). Geneva. Available at: https://www.internal-
displacement.org/global-report/grid2018/ [accessed 18 February 2021].

7- Internal Displacement Monitoring Centre (IDMC) and Norwegian Refugee Council (NRC),
Global Report on Internal Displacement, (2019). Geneva. Available at: https://www.internal-
displacement.org/sites/default/files/publications/documents/2019-IDMC-GRID.pdf [accessed 20
February 2021].
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first time estimate of 5.1 million total disaster displacements leading
to a final tally of 50.8 million IDPs.?

The COVID-19 pandemic has created multiple crises for internally
displaced persons. Lockdowns have affected the organisations they
may usually receive assistance from, which in many cases have
struggled to provide the same amount and type of support as they
previously had, while travel restrictions have limited the access of
both aid and personnel to many regions in need.’ In camps as well
as in dense urban areas where many IDPs reside, a lack of basic
health infrastructure, overcrowding, and poor sanitation all
contribute to the risk of transmission and infection. These direct
health risks as well as secondary impacts on their protection, rights,
livelihoods demonstrate the crucial need for increased and sustained
investment in their protection and assistance around the globe.™®
This article begins with the conceptual exploration of IDPs in the
humanitarian setting, protection provided for their rights and the
responsibility to protect them. It then examines the COVID-19
restrictions in the limits of human rights and determine on the
consideration for compliance of the preventive measures with the
international law. Findings indicated that public health is one of the
identified legitimate aims which may be invoked as a ground for
limiting certain rights in order to allow a State to take measures
dealing with a serious threat to the health of the population or
individual members of the population. The article also mapped the
implications of COVID-19 on the lives of IDPs which not only
increases humanitarian need but also exacerbates the existing and
already complex barriers to IDPs seeking solutions. Among the
dimensions are access to healthcare, issues of overcrowding, poor

8- Internal Displacement Monitoring Centre (IDMC) and Norwegian Refugee Council (NRC),
Global Report on Internal Displacement." (2020). Geneva. Available at: https://www.internal-
displacement.org/global-report/grid2020/ [accessed 20 February 2021].

9- Richard Skretteberg, A global overview of displacement crises in 2019, available at:
https://www.nrc.no/shorthand/fr/79.5-million-people-displaced-in-the-age-of-covid-19/index.html
[accessed 01 April 2021].

10- IOM, Populations at risk: Implications of COVID-19 for hunger, migration and displacement,
November 2020, available at: https://www.iom.int/sites/default/files/populations_at risk -
implications_of covid-19 for_hunger_migration_and_displacement.pdf [accessed 02 April
2021].
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shelter, scarce resources, limited access to reliable information and
vaccines.

The article ends with highlighting the efforts to respond to IDPs
related COVID-19 challenges, including The UN Special
Rapporteur on the human rights of IDPs, International Organization
for Migration (IOM), United Nations High Commissioner for
Refugees (UNHCR) and COVID-19 Global Humanitarian Response
Plan (GHRP) considering the fact that the national authorities are
responsible for public health responses and COVID-19
immunization while the role of the international organizations is
complimentary. Access to vaccines shall be equal and non-
discriminatory. The article draws attention to the international
coordination mechanism support and the role of UNHCR and other
UN agencies to ensure that IDPs are effectively included in national
vaccine strategies.

Methods:

The objective of this paper is to determine the impact and
consequences of the COVID-19 pandemic on IDPs as well as
ensuring informed national and international response and
accountability for provision of humanitarian assistance and further
development of recommendations

The academic related articles which link IDPs protection to the
COVID-19 are very limited in the Arab world. Hence, the
methodology includes integrating direct reporting from the reports
of the United Nation agencies including the International
Organization for Migration (IOM), the United Nations High
Commissioner for Refugees (UNHCR) and World Health
Organisation (WHO) and international organisation of whom are the
Internal Displacement Monitoring Centre (IDMC) and Norwegian
Refugee Council (NRC). Sources are weighed for relevance and
accuracy, and then condensed. Instances of reported cases of IDPs
with COVID-19 are checked for confirmation as per reported by the
IOM and UNHCR.

Questions explored in the paper include: what are the short-and
longer-term effects of the pandemic and concomitant challenges on
protection of IDPs? How would the preventive measures to contain
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the pandemic be non-discriminatory and warranted under human
rights law? Who is responsible to provide vaccinates to IDPs and
are there any international coordination to ensure IDPs get
vaccinated? It then offers key take-aways and recommendations
aimed at a variety of actors.

Result and discussion:

COVID-19 can affect anyone. For internally displaced people
(IDPs), who already have difficulty accessing adequate housing
essential services and a decent income, the impacts of the pandemic
are likely to be significant. Although it is still too early to fully
assess the effects of this unprecedented crisis on IDPs’ lives,
evidence is emerging of the ways in which the pandemic is
heightening IDPs’ existing vulnerabilities and creating new risks. Its
immediate effects on health and wellbeing, and its longer term
social and financial consequences mean that IDPs will need more
assistance than ever.

Chapter One: Understanding internal displacement in the legal
related context of COVID-19:

Considering that displacement may occur across borders such as
refugee influxes, or within a country because of disasters or armed
conflict, this paper only concentrates on the internally displaced
persons who have been forced or obliged to flee or to leave their
homes and do not, unlike refugees, across the national borders.**
The justification lies in the fact that IDPs are generally more
vulnerable to contracting diseases, like COVID-19, because of
where they initially find shelter in a host community. As they step
into a new city, they usually have no access to safe housing, which
is worsened by the lack of proper support and helpful information
on what to do. They also lack the necessary support systems to
promote a secure and healthy life.

11- According to the 1951 Convention on the Status of Refugees, a "refugee” is a person who,
"owing to well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion, is outside the country of his
nationality and is unable, or owing to such fear, is unwilling to avail himself of the protection of
that country.”. The UN General Assembly, Convention Relating to the Status of Refugees, 28 July
1951, United Nations, Treaty Series, vol. 189, available at:
https://www.refworld.org/docid/3be01b964.html [accessed 03 April 2021]
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Section One: Exploring the concept and scope of definition of
IDPs:
According to the Guiding Principles on Internal Displacement,
(IDPs) are "persons or groups of persons who have been forced or
obliged to flee or to leave their homes or places of habitual
residence, in particular as a result of or in order to avoid the effects
of armed conflict, situations of generalized violence, violations of
human rights or natural or human-made disasters, and who have not
crossed an internationally recognized border.” *2 Analysis shows
that the UN cites “armed conflict, situations of generalized violence,
violations of human rights or natural or human-made disasters” as
the causes of IDPs forced from their homes to another within an
“internationally recognized state border”. Is it time to expand and
improve on this definition? Is an epidemic or a pandemic a new
driver to displacement? Or has it always been an unseen or
unrecognized variable? Beyond immediate responses to the growing
social, economic, and physical insecurity globally, how do we
address issues of the internally displaced in the face of a pandemic
as they are more likely being excluded from the general narrative?
1. Rights of IDPs during pandemics:

Internally displaced persons enjoy human rights that are articulated
by international human rights instruments and customary law. In
situations of armed conflict, moreover, they enjoy the same rights as
other civilians to the various protections provided by international
humanitarian law. The pandemic further undermines progress on all
dimensions of fragility. In times of crises, the most essential right is
to access health.*® Once persons have been displaced, they retain a

12- While the UN Guiding Principles on Internal Displacement are not legally binding, their
authority has been recognized globally, particularly as they draw from international humanitarian
and human rights law. The Africa Union in particular has codified the UN Guiding Principles on
Internal Displacement with the 2009 Convention for the Protection and Assistance of Internally
Displaced Persons in Africa (the so-called "Kampala Convention," preceded by the 2006 Great
Lakes Protocol on the Protection and Assistance to Internally Displaced Persons). The UN High
Commissioner for Refugees (UNHCR), Guiding Principles on Internal Displacement, 22 July
1998, available at: https://www.refworld.org/docid/3c3da07f7.html [accessed 03 April 2021]

13- IOM, UNHCR and WHO (2020), Joint Press Release: The rights and health of refugees,
migrants and stateless must be protected in COVID-19 response, available at:
https://www.unhcr.org/news/press/2020/3/5e836f164/rights-health-refugees-migrants-stateless-
must-protected-covid-19-response.html. [accessed 03 April 2021]
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broad range of economic, social, cultural, civil and political rights,
including the right to basic humanitarian assistance (such as food,
medicine, shelter), the right to be protected from physical violence,
the right to education, freedom of movement and residence, political
rights such as the right to participate in public affairs and the right to
participate in economic activities (Principles 10-23).**

2. Responsibility to protect IDPs in humanitarian and

emergency settings:

The primary responsibility for protecting internally displaced
persons, and all persons within their own country, rests with the
national authorities of the country. National responsibility is a core
concept of any response to internal displacement. It is a fundamental
operating principle of the international community and is routinely
emphasized by governments themselves, as a function of their
sovereignty.” Yet, it is sometimes the very governments
responsible for protecting and assisting their internally displaced
populations that are unable or even unwilling to do so, and might
even be directly involved in forcibly uprooting civilians. *°

Reflecting on the realities of COVID-19, Authorities must ensure
that internally displaced people have access to public health
information in a relevant local language and a format that is easy to
access, including for children and people with disabilities, and that
they are covered by prevention and control measures. Authorities
must adopt the necessary legal, policy and/or ad hoc measures to
remove any barriers preventing internally displaced people from
accessing health care and make sure that they have equal access to
life-saving testing and treatment. Ensuring the participation of
internally displaced people and host communities in decision-

14- The Guiding Principles on Internal Displacement compiles human rights and humanitarian law
relevant to internally displaced persons. Further background are available at:
https://www.ohchr.org/EN/Issues/IDPersons/Pages/Standards.aspx [accessed 04 April 2021]

15- Global Protection Cluster (GPC), Handbook for the Protection of Internally Displaced Persons,
June 2010, available at: https://www.refworld.org/docid/4790cbc02.html [accessed 3 April 2021]

16 Addressing Internal Displacement: Framework for National Responsibility, The Brookings
Institution-Bern Project on Internal Displacement, 2005. Available at:
https://www.brookings.edu/wp-

content/uploads/2016/06/04_national_responsibility framework Eng.pdf [accessed 04  April
2021]
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making and implementation processes is also key to the success of
any national and local response measures.’

Section Two: Examining the COVID-19 restrictions in the limits
of human rights:

The national responses to the pandemic have been characterized by
the taking of measures severely limiting the enjoyment of personal
freedoms, to an extent that was unprecedented in democratic
countries in times of peace. While taking different forms in various
countries, the measures adopted broadly aim at enforcing social
distancing among the population.”®* The COVID-19 pandemic
threatens the enjoyment of human rights, most prominently the right
to life and the right to health. The right to life is most evidently
affected by the outbreak of COVID-19, which has already killed
tens of thousands of individuals around the world. States have a due
diligence obligation to protect individuals from deprivation of life
caused by private persons.® This due diligence obligation could be
read as including protecting individuals from threats to life posed by
others carrying an infectious and deadly disease, such as COVID-
19. Indeed, the obligations of States to respect and ensure the right
to life also encompass foreseeable threats and the taking of
measures to address life-threatening diseases.’’ One of the rights
most clearly affected by the measures adopted by many States in
response to the COVID-19 pandemic is freedom of movement.
Many countries restricted movement within their borders.

17- Reducing the impact of the COVID-19 pandemic on internally displaced people, ICRC and
IFRC, 16 June 2020, available at: https://www.icrc.org/en/publication/reducing-impact-covid-19-
pandemic-internally-displaced-people [accessed 28 March 2021]

18- Helen Davidson, ‘Around 20% of global population under coronavirus lockdown’ The
Guardian (24 March 2020), available at: https://www.theguardian.com/world/2020/mar/24/nearly-
20-of-global-population-under-coronaviruslockdown [accessed 04 April 2021]

19- Alessandra Spadaro, COVID-19: Testing The Limits of Human Rights, European Journal of
Risk Regulation as part of the Cambridge Coronavirus Collection, available at:
https://www.cambridge.org/core/journals/european-journal-of-risk-requlation/article/covid19-
testing-the-limits-of-human-rights/DED8334F9C1D793ACDB43054A2A9F19C  [accessed 25
March 2021]

20- General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12),
adopted at the Twenty-second Session of the Committee on Economic, Social and Cultural Rights,
on 11 August 2000, available at: https://www.refworld.org/pdfid/4538838d0.pdf [accessed 04
April 2021]
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1. Compliance of preventive measures with the
international law:

The question naturally arises of whether the measures briefly
outlined above are legitimate. Human rights treaties specifically
envision two tools which can and are being used by States to take
measures to manage the COVID-19 pandemic which interfere with
some human rights: limitations and derogations. Limitations allow
precisely for the balancing of individual and collective interests and
are built into several provisions of the International Covenant on
Civil and Political Rights (ICCPR) and of the European Convention
on Human Rights (ECHR) and its Protocols. Limitations to non-
absolute rights are allowed when they are prescribed by law,
pursuant to a legitimate aim and when such limitation is necessary
in a democratic society and proportionate to the identified legitimate
aim, meaning that no other less restrictive alternative is available.*

Covid- related legislations must comply with legal principles and
should be scrutinized thoroughly by parliamentarians and human
rights commissions. Any temporary legislation that potentially
impacts a state’s human rights legislation must be legal and
proportional. While human rights law permits certain limitations on
human rights in narrowly applicable situations, these should comply
with the Principles on the Limitation and Derogation of
Provisions.”? This is grounded in the general principle of ‘non-
retrogression’, meaning that states should not permit human rights
protections to deteriorate unless there are strong justifications,
which puts the burden of justification on the state to demonstrate
that it has only adopted a retrogressive measure after it has
considered all the options carefully, has assessed the impact, and
has fully used its maximum available resources. Public health is one
of the identified legitimate aims which may be invoked as a ground

21- The UN Human Rights Committee, Statement on derogations from the Covenant in connection
with the COVID-19 pandemic, adopted on 24 April 2020, available at:
https://www.ohchr.org/Documents/HRBodies/ CCPR/COV DstatementEN.pdf [accessed 04 April
2021]

22 UN Commission on Human Rights, The Siracusa Principles on the Limitation and Derogation
Provisions in the International Covenant on Civil and Political Rights, 28 September 1984,
available at: https://www.refworld.org/docid/4672bc122.html [accessed 04 April 2021]
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for limiting certain rights in order to allow a State to take measures
dealing with a serious threat to the health of the population or
individual members of the population.?
2. Legal considerations in connection with the COVID-19
pandemic:

States must take effective measures to protect the right to life and
health of all individuals within their territory and all those subject to
their jurisdiction. They must observe the following requirements
and conditions when exercising emergency powers in connection
with the COVID-19 pandemic:**

2.1 Where measures derogating from the obligations of States
parties under the Covenant are taken, the provisions derogated from
and the reasons for the derogation must be communicated
immediately to the other States parties through the Secretary-
General.

2.2 Derogating measures may deviate from the obligations set out
by the Covenant only to the extent strictly required by the
exigencies of the public health situation. Their predominant
objective must be the restoration of a state of normalcy, where full
respect for the Covenant can again be secured. Derogations must, as
far as possible, be limited in duration, geographical coverage and
material scope, and any measures taken, including sanctions
imposed in connection with them, must be proportional in nature.
2.3 States parties should not derogate from Covenant rights or rely
on a derogation made when they are able to attain their public health
or other public policy objectives by invoking the possibility to
restrict certain rights, such as article 12 (freedom of movement),
article 19 (freedom of expression) or article 21 (right to peaceful
assembly), in conformity with the provisions for such restrictions
set out in the Covenant, or by invoking the possibility of introducing
reasonable limitations on certain rights, such as article 9 (right to

23- UN Economic and Social Council, ‘The Siracusa Principles on the Limitation and Derogation
Provisions in the International Covenant on Civil and Political Rights’ (28 September 1984) UN
Doc E/CN.4/1985/4, para 22. Available at: https://undocs.org/en/E/CN.4/1985/4 [accessed 04
April 2021]

24- Op.Cit. The UN Human Rights Committee, Statement on derogations from the Covenant in
connection with the COVID-19 pandemic, P.2.
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personal liberty) and article 17 (right to privacy), in accordance with
their provisions.

2.4 States parties may not resort to emergency powers or implement
derogating measures in a manner that is discriminatory, or that
violates other obligations that they have undertaken under
international law, including under other international human rights
treaties from which no derogation is allowed.

Chapter Two: Mapping the impact and implications of Covid-
19 on IDPs:

The movement restrictions and other measures imposed by
countries as a response to the pandemic are directly impacting the
daily lives and circumstances of IDPs and host communities.”®
Livelihoods are being interrupted and access to healthcare, where it
Is available, remains limited. Many communities hosting internally
displaced populations lack adequate investments in health, water
and sanitation infrastructure, in addition to the issues of
overcrowding, poor shelter, scarce resources, limited access to
reliable information, social discrimination, and marginalization of
certain groups, all of which have the potential to exacerbate social
tensions and increase the risk of emergent localized conflict. The
impact felt by these communities not only increases humanitarian
need but also exacerbates the existing and already complex barriers
to IDPs seeking solutions. When addressing COVID-19 and its
impacts on IDPs, it is first important to understand how IDPs
experience the pandemic and related challenges. This section briefly
presents key areas where IDPs are most negatively affected.

1. Health implications:

IDPs are one of the most adversely affected populations by COVID-
19. A recent World Health Organization editorial discusses the
challenge of addressing COVID-19 within displaced populations
due to factors such as the impossibility of social distancing in many
contexts; poor treatment outcomes due to other infectious diseases
such as tuberculosis and malaria; misinformation, and

25- Op.Cit. IOM, Populations at risk: Implications of COVID-19 for hunger, migration and
displacement, November 2020, available at:
https://www.iom.int/sites/default/files/populations_at_risk_-_implications_of covid-

19 _for_hunger_migration_and_displacement.pdf [accessed 16 April 2021].
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stigmatization that reduce IDPs’ ability to receive information,
testing, and treatment.”® These issues are compounded by the
broader structural issues of poor health and sanitation infrastructure
in many countries where 1DPs live.?” The lack of testing and limited
access to data on the pandemic in crisis-affected countries in Africa,
for example, has led to fears that the COVID-19 response is fighting
the epidemic in the dark, with widespread ramifications both within
countries and around the globe.? It is assumed that in many low-
income countries, particularly those affected by conflict, cases are
much higher than official numbers suggest. Given the under-testing
in many refugee camps, it is hard to fully understand the impact of
the virus and the level of support required to combat it.

The Internal Displacement Monitoring Centre (IDMC) has
published some reports and expert opinions regarding the internal
displacement situation during the pandemic. In the 2020 mid-year
update? there have been estimated 3.6 million displaced in Yemen.
In addition, 2362 COVID-19 infections and 643 deaths have been
confirmed in this country. until 04 March. ¥ However, it is highly
likely that these numbers are underestimated due to the low testing
capacity and the current conflict situation in Yemen. An IDMC
survey has reported that 45% of internally displaced people have
reported symptoms consistent with COVID-19, as compared to 30%
of non-displaced people.® This could be motivated by displacement

26- Alemi, Q., Stempel, C., Siddig H. & Kim, E. (2020) Refugees and COVID-19: achieving a
comprehensive public health response. Bulletin of the World Health Organization. Available at:
https://www.who.int/bulletin/volumes/98/8/20-271080/en/ [accessed 16 April 2021].

27- Lancet, The. "COVID-19 will not leave behind refugees and migrants." Lancet (London,
England) 395.10230 (2020): 1090. Available at: https://pubmed.ncbi.nlm.nih.gov/32247379/
[accessed 16 April 2021].

28- IRC (2020) Press Release: As confirmed COVID cases more than double in July across
African countries, a lack of testing in crisis-affected contexts keeps responders in the dark about
the real spread of the disease, warns IRC. Available at: https://www.rescue-uk.org/press-
release/confirmed-covid-cases-more-double-july-across-african-countries-lack-testing-crisis
[accessed 16 April 2021].

29- Internal Displacements Monitoring Centre (2021) Internal Displacements Monitoring Centre.
Auvailable at: https://www.internal-displacement.org/. [accessed 17 April 2021].

30- Sydney C (2021) Displacement severity on the rise after a challenging year. Internal
Displacements Monitoring Centre. https://www.internal-displacement.org/expert-
opinion/displacement-severity-on-the-rise-after-a-challenging-year. [accessed 16 April 2021].

31- Yasukawa L (2021) New survey shows how COVID-19 exacerbates the critical needs of
Yemens’s IDPS. Internal  Displacements  Monitoring  Centre. https://www.internal-
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conditions, lack of water, hygiene and overcrowding. This type of
survey has been useful to produce estimates of the impact of the
pandemic on the number of potential infected and to analyze
barriers to access to treatment in positive cases. As of the September
2020, there were 186 confirmed COVID-19 cases reported among
IDPs, with a total of 200 in Nigeria, 116 in lIrag, 03 in Somalia, 08
in Mali and 57 in South Sudan.** The limited conduction of
COVID-19 tests and the absence of reporting of infected cases
resulted in the absence of any updated database of the full number
of people infected with COVID-19.%

2. Movement restrictions and immediate protection needs:

Countries have taken measures that restrict movement. Measures
identified in this category are either introduced to control entry onto
the territory of a State or to control movement within a territory.
Measures directed at control of entry are the most commonly
implemented movement restrictions. They include partial border
closures, international flight suspensions and visa restrictions or
suspensions.® Other measures directed at control of internal
movement are curfews, and the establishment of surveillance and
monitoring systems.

Lockdowns and restrictions on freedom of movement mean IDPs in
both camps and urban areas face the risk of starvation amid lost
livelihoods and limited assistance, as well as increased insecurity.
Lockdowns have also affected the organisations they may usually
receive assistance from, which in many cases have struggled to

displacement.org/expert-opinion/new-survey-shows-how-covid-19-exacerbates-the-critical-needs-
of-yemens-idps. Accessed 4 Mar 2021

32- Op.Cit. IOM, Populations at risk: Implications of COVID-19 for hunger, migration and
displacement, November 2020, available at:
https://www.iom.int/sites/default/files/populations_at_risk_-_implications_of covid-

19 for_hunger_migration_and_displacement.pdf [accessed 16 April 2021].

33- Alexandra Bilak, IDMC Annual Report (2020), available at: https://www.internal-
displacement.org/sites/default/files/inline-
files/Alexandra%20Bilak%20GR1D%202020%200pinion%20piece%20AR.pdf [accessed 17
April 2021].

34- 10M, Global Mobility Restriction Overview, Weekly Update: 12 April 2021, available at:
https://displacement.iom.int/system/tdf/reports/DTM-
COVID19%20Global%200verview%200utput%2012.04.2021%20FINAL .pdf?file=1&type=node
&id=11253 [accessed 17 April 2021].
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provide the same amount and type of support as they previously
had, while travel restrictions have limited the access of both aid and
personnel to many regions in need. In camps as well as in dense
urban areas where many IDPs reside, a lack of basic health
infrastructure, overcrowding, and poor sanitation all contribute to
the risk of transmission and infection.® In Irag, service delivery to
some formal IDP camps improved due to easing of movement
restrictions but service delivery remains a challenge in nine of the
62 camps in which humanitarian actors have recorded partial or no-
access to the camps.*®

3. Livelihoods and Economic Impacts:

With possible long-term effects, internally displaced families are
extremely vulnerable to livelihood loss and financial insecurity
compared to members of the host city or community.*” IDPs have
suffered some of the largest economic impacts of lockdowns and
restrictions on movement. These direct health risks as well as
secondary impacts on IDPs protection, rights, livelihoods, and
access to basic services. Many internally displaced people will be
disproportionately affected by the economic repercussions of
lockdown measures, given their already precarious circumstances
and heavy dependence on casual labour and/or external support
(from  host communities, authorities and humanitarian
organizations) to meet their basic needs. As such, they will be even
more vulnerable to exploitation and abuse, including sexual
violence.®

35- UNHCR, Impact of COVID-19 on the protection of displaced and stateless populations, West
Africa, 15 April 2020, available at: https://data2.unhcr.org/en/documents/details/77587 [accessed
12 April 2021].

36- Op.Cit. IOM, COVID-19 Mobility Impacts Update Series, Impact on IDPs, 16th edition, 11
October 2020.

37- The World Bank (2019) Informing  durable  solutions  for internal
displacement. https://www.worldbank.org/en/topic/poverty/publication/informing-durable-
solutions-for-internal-displacement. [accessed 17 April 2021].

38- Reducing the impact of the COVID-19 pandemic on internally displaced people, ICRC and
IFRC, 16 June 2020, Page 02, available at: Reducing the Impact of the COVID-19 Pandemic on
Internally Displaced People | International Committee of the Red Cross (icrc.org) [accessed 13
April 2021].
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Authorities are primarily responsible for assisting internally
displaced people within their jurisdiction, without discrimination.
Many internally displaced people living in camps depend on
humanitarian aid for survival.* Those living outside camps mostly
depend on informal livelihood opportunities and support from host
communities, both of which may be affected by COVID-19
containment measures and their economic repercussions. Where
containment measures are imposed, authorities must organize and/or
facilitate alternative methods of delivering aid and providing
services to internally displaced people and host communities that
protect the health of internally displaced people and humanitarian
workers, taking into account the specific needs of older people,
people with disabilities, children and other vulnerable groups.”’ In
camps and camp-like settings, the provision of aid should be
organized in line with appropriate measures for physical distancing,
infection prevention and control and crowd management, to prevent
too many people gathering in one place at the same time.*!

4. Access to education:

Displaced children may face additional barriers in accessing
education as schools or the organisations providing special
educational programmes have been forced to close. This may
include situations where displaced children have no access to the
technological means or other support structures to continue their
education from home.*? The negative outcomes of prolonged
closures disproportionately impact displaced children. This situation
is especially precarious for girls, most at risk of permanently

39 Op.Cit. UNHCR, Impact of COVID-19 on the protection of displaced and stateless populations,
West Africa, 15 April 2020

40 UNHCR, Livelihoods, food and futures: COVID-19 and the displaced, a series of stories
published on 11 April 2021, available at:
https://storymaps.arcgis.com/stories/4b999f79628644df84cch7c10a9edd9e [accessed 13  April
2021].

41- IASC, Interim Guidance: Scaling-up COVID-19 outbreak readiness and response operations in
humanitarian situations including camps and camp-like settings, March 2020, available at:
https://interagencystandingcommittee.org/other/interim-guidance-scaling-covid-19-outbreak-
readiness-and-responseoperations-camps-and-camp [accessed 29 April 2020].

42- COVID-19 and the human rights: Guidance, OHCHR, available at:

https://www.ohchr.org/Documents/Issues/Migration/OHCHRGuidance COVID19 Migrants.pdf
[accessed 14 April 2021].
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dropping out. In response, UNHCR has taken measures to ensure
displaced children and youth can access distance learning
alternatives as part of national responses and offered health training
for teachers and community awareness-raising activities on COVID-
19, while upgrading water and sanitation facilities in and around
learning spaces.®

5. Gender-based violence (GBV) and child protection concerns:

Crises exacerbate age, gender, and disability inequalities and place
women, girls, and other vulnerable populations at increased risk of
sexual and gender-based violence, specifically intimate partner
violence (IPV)*. In fact, IPV may be the most common type of
violence that women and girls experience during emergencies,
resulting in profound physical and psychosocial harm. In the event
of COVID-19 outbreaks in development and humanitarian settings,
IPV incidents may surge if movement restrictions or quarantine
measures are put in place. However, at the time when many women
and girls need life-saving care and support more than ever, evidence
suggests that those services are likely to decrease as service
providers are overburdened and preoccupied with handling COVID-
19 cases. “°In principle, life-saving SGBV interventions should
continue to ensure critical SGBV response services are available all
the time for those who are in need, while non-life-saving activities
with  a large number of people (e.g., community
sensitization/outreach, group awareness /information sessions) can

43- UNICEF, Policy Brief: Education during COVID-19 and beyond, August 2020, available at:
https://www.un.org/development/desa/dspd/wp-

content/uploads/sites/22/2020/08/sq_policy brief covid-19 and education_august 2020.pdf
[accessed 14 April 2021].

44- Intimate partner violence", can be defined as a pattern of behavior in any relationship that is used to
gain or maintain power and control over an intimate partner. Abuse is physical, sexual, emotional,
economic or psychological actions or threats of actions that influence another person. This includes any
behaviors that frighten, intimidate, terrorize, manipulate, hurt, humiliate, blame, injure, or wound
someone. UNHCR, Protecting forcibly displaced women and girls during the covid-19 pandemic, March
2021 available at: https://reporting.unhcr.org/node/30367 [accessed 14 April 2021].

45- United Nations Population Fund (UNFPA), Impact of the COVID-19 Pandemic on Family
Planning and Ending Gender-based Violence, published on 27 April 2020, available at: Impact of
the COVID-19 Pandemic on Family Planning and Ending Gender-based Violence, Female Genital
Mutilation and Child Marriage | UNFPA - United Nations Population Fund [accessed 14 April
2021].
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be temporarily held off, or redesigned in a way to minimize the risks
of infection.*®

UNICEF also estimates that more than 150 million children
vulnerable during COVID-19, for three main reasons: *’ children
have specific susceptibilities to infection during infectious disease
outbreaks; Infectious diseases can disrupt the environments in
which children grow and develop; and measures used to prevent and
control the spread of infectious diseases can expose children to
protection risks. Moreover, children face additional protection risks,
If schools are closed, girls in development or humanitarian settings
maybe less able to access health, hygiene, and protection messaging
and their caregiving burdens may increase. The economic impact of
public health emergencies may force families to take their children,
particularly their daughters, out of school to work, potentially
leading to transactional sex, or child early or forced marriages. All
children are at risk of becoming separated from their caregiver
during infectious disease outbreaks, as their caregiver may die, be
quarantined, or become unavailable for other reasons.*

Chapter Three: International efforts to respond to IDPs related
COVID-19 challenges:

The COVID-19 pandemic has proved that it does not respect
borders and cannot be faced by one country alone. The Covid- 19
complexity of challenges and its various forms and impacts entail a
collective response to be multifaceted. For this reason,
multilateralism, not unilateralism must be fostered to respond to the
occurring multilateral challenges. The challenges that may be faced
by global health efforts have Social, political, and economic
dimensions, but despite those challenges, there's a critical need for
synergy between all the global actors.

46- lbid. UNFPA, Impact of the COVID-19 Pandemic on Family Planning and Ending Gender-
based Violence, p. 3.

47- UNICEF, COVID-19 and children, UNICEF Data hub, March 2020, available at:
https://data.unicef.org/covid-19-and-children/ [accessed 15 April 2021].

48- UNICEF, Migrant and displaced children in the age of COVID-19: How the pandemic is
impacting them and what can we do to help, June 2020, available at:
https://www.unicef.org/media/83546/file/Migrant-and-displaced-children-in-the-age-of-COVID-
19.pdf [accessed 15 April 2021].
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1. The UN Special Rapporteur on the human rights of 1DPs:

IDPs are at heightened risk of exposure to COVID-19 due to limited
access to healthcare, water, sanitation, food and adequate housing,
and often face discrimination. The UN Special Rapporteur on the
human rights of internally displaced persons® called on
governments to exercise their sovereign responsibility to protect
them based on the Guiding Principles on Internal Displacement and
without diverting from existing delivery of humanitarian
assistance.”® States must scale up humanitarian assistance to
internally displaced persons in light of the pandemic, while taking
the appropriate measures to prevent the transmission of COVID-19
and protect humanitarian workers. The Special Rapporteur
highlighted that the situation of displacement might increase the
already high wvulnerability of older people and people with
underlying health conditions to COVID-19. Displaced people with
disabilities or belonging to minority groups or indigenous
communities might face even more barriers in accessing essential
services and healthcare.

2. The International Organization for Migration (IOM):

|IOM®*'has mentioned IDPs facing increasing risks of exposure to the
virus and other diseases, further amplified by the rising number of
the displaced, thus the need for relocation and improved monitoring
Likewise, the COVID-19 pandemic provides opportunities to
closely examine the actual direct and reverberating impacts of an

49 The Special Rapporteur on the human rights of internally displaced persons is an independent
human rights expert appointed by the United Nations Human Rights Council. The first Special
Rapporteur on the human rights of internally displaced persons was appointed in September 2010,
with the same functions as the former Representative of the Secretary-General on the human rights
of internally  displaced persons. Further background is available at:
https://www.ohchr.org/en/issues/idpersons/pages/idpersonsindex.aspx [accessed 17 April 2021].

50 OHCHR, COVID-19: Do not forget internally displaced persons, UN expert urges
Governments worldwide, 01 April 2020, available at:
https://ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=25763&L anglD=E
[accessed 17 April 2021].

51- I0OM, or as it was first known, the Provisional Intergovernmental Committee for the
Movement of Migrants from Europe (PICMME), was born in 1951 out of the chaos and
displacement of Western Europe following the Second World War. Further background is
available at: https://www.iom.int/iom-history [accessed 17 April 2021].
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epidemic or pandemic on IDPs.>> During 2020, the Organization
successfully supported nearly 35 million people in 60 countries
impacted Dby humanitarian crises with COVID-19 related
interventions; close to 37 million people with COVID-19-related
risk communication messages and community engagement efforts;
over 2,600 stranded migrants to return home in a safe and dignified
manner; approximately 240,000 people to rebuild their livelihoods;
570 health facilities in dozens of countries with essential health
services, including routine immunizations; and 19 million people
with critical water, sanitation and hygiene supplies, and installed or
rehabilitated over 19,200 handwashing facilities.>

3. United Nations High Commissioner for Refugees (UNHCR):

UNHCR* is committed to working in close concert with national
authorities and other relevant actors to ensure that all COVID-19
related prevention and response initiatives at the national level
include persons of concern, while at the same time closely
monitoring the application of these measures to ensure that people
are not exposed to specific protection risks.”> UNHCR and The
Global Alliance for Vaccines and Immunizations (GAV1)*® signed a
Memorandum of Understanding (MoU) on 03 February 2020, with
the overall goal of ensuring refugees and other forcibly displaced
can access vaccines on par with nationals. The MoU also looks at

52- Op.Cit. IOM, COVID-19 Mobility Impacts Update Series, Impact on IDPs, 16th edition, 11
October 2020.

53- IOM, COVID-19 Response Report during 2020, available at: https://www.iom.int/news/iom-
looks-back-one-year-covid-19-response-appeals-usd-812-million-2021 [accessed 17 April 2021].

54 The office of the United Nations High Commissioner for Refugees (UNHCR) was created in
1950, during the aftermath of the Second World War, to help millions of Europeans who had fled
or lost their homes. Further background is available at: https://www.unhcr.org/history-of-
unhcr.html

55- Impact of COVID-19 on the protection of displaced and stateless populations, UNHCR, April
2020, https://data2.unhcr.org/en/documents/details/77587 [accessed 17 April 2021].

56 The GAVI Alliance (formerly the Global Alliance for Vaccines and Immunisation) is a global
health partnership of public and private sector organizations dedicated to “immunisation for all”. It
provides a unique opportunity for a wide-range of partners to build consensus around policies,
strategies, and priorities and to recommend responsibility of implementation to the partner with the
most experience and insight in the area. GAVI has developed innovative approaches to
international  health and  development.  Further  background is available at:
https://www.who.int/workforcealliance/members_partners/member_list/gavi/en/  [accessed 17
April 2021].
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expanding coverage and quality of immunization services,
promoting equity in access and uptake of vaccines, and
strengthening health systems at community and primary care level.*’
UNHCR has been advocating for the equitable inclusion of
refugees, internally displaced and stateless populations in national
vaccines plans through the COVAX Facility®, a global initiative
that brings together governments and manufacturers to ensure that
COVID-19 vaccines reach all populations, including those in low
income countries and those at risk of being left behind, such as
refugees and stateless. Since the vast majority of the world’s
refugees are hosted in low- and middle-income countries, support of
host country governments is crucial to ensure that refugees are also
included in the roll-out of the vaccine.>

4. COVID-19 Global Humanitarian Response Plan (GHRP):

The COVID-19 Global HRP is a joint effort by members of the
Inter-Agency Standing Committee (IASC), including UN, other
international organizations and NGOs with a humanitarian mandate,
to analyse and respond to the direct public health and indirect
immediate humanitarian consequences of the pandemic, particularly
on people in countries already facing other crises.”® The GHRP
addresses the additional needs from the COVID-19 pandemic
building on, but without prejudice to the ongoing humanitarian
operations for pre-COVID-19 emergencies. Funding ongoing plans

57- UNHCR COVID-19 Preparedness and Response, 17 February 2020, available at:
https://reporting.unhcr.org/sites/default/filessy UNHCR%20Global%20COVID-
19%20Emergency%20Response%2017%20February%202021.pdf [accessed 17 April 2021].

58 COVAX is one of three pillars of the Access to COVID-19 Tools (ACT) Accelerator, which
was launched in April by the World Health Organization (WHO), the European Commission and
France in response to this pandemic. Bringing together governments, global health organisations,
manufacturers, scientists, private sector, civil society and philanthropy, with the aim of providing
innovative and equitable access to COVID-19 diagnostics, treatments and vaccines. The COVAX
pillar is  focussed on the latter.  Further  background is available at:
https://www.gavi.org/vaccineswork/covax-explained [accessed 17 April 2021].

59- UNHCR, Global COVID-19 Response Report during 2020, available at:
https://reporting.unhcr.org/sites/default/files/COVID-19%20progress%20report%20-
9%2004.10.20%20-%20FINAL.pdf [accessed 17 April 2021].

60- The United Nations Office for the Coordination of Humanitarian Affairs (OCHA), Global
Humanitarian Response Plan COVID-19, December 2020, available at:
https://www.unocha.org/sites/unocha/files/Global-Humanitarian-Response-Plan-COVID-19.pdf
[accessed 17 April 2021].
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remains an utmost priority given that people targeted in these plans
will be the most affected by the direct and indirect impact of the
pandemic. Ensuring that humanitarian plans are fully resourced is
essential to avoid further loss of lives and suffering, and the
aggravation of vulnerabilities. It will also help affected people to
better cope with the new emergency and will be an important
stabilizing factor in these fragile contexts.®*

Chapter Four: Responsibility to provide vaccines to IDPs:

The national authorities are responsible for public health responses
and COVID-19 immunization. The delivery and administration of
the vaccines to beneficiaries will be coordinated by the national
health authorities. National, international organizations and civil
society partners may be requested to support these efforts.®?
1. Ensuring equal and non-discriminatory access to
vaccines:

Everyone is entitled, on an equal footing with others, to enjoy
access to all the best available applications of scientific progress
necessary to enjoy the highest attainable standard of health.® The
International Covenant on Economic, Social and Cultural Rights
(ICESCR) requires States to achieve the progressive realisation of
the rights protected by the Covenant, including the right to health,
both individually and through international assistance and co-
operation.”* States which are able to do so should provide
assistance, especially economic, scientific and technical, to
developing countries for immunisation against major infectious
diseases and for the prevention, treatment and control of epidemic

61- Ibid. OCHA, Global Humanitarian Response Plan COVID-19, December 2020, P. 4.

62- Op.Cit. ICRC and IFRC, Reducing the impact of the COVID-19 pandemic on internally
displaced people, P. 03.

63- Committee on Economic Social and Cultural Rights (CESCR), General Comment No. 25
(2020) on science and economic, social and cultural rights (article 15 (1) (b), (2), (3) and (4) of the
Covenant), para. 70. Available at: https://www.ohchr.org/en/hrbodies/cescr/pages/cescrindex.aspx
[accessed 18 April 2021].

64- ICESCR article 2.1. See also CESCR General Comment No. 3 (1990) on the nature of States
parties”  obligations  (art. 2,  para. I, of the Covenant).Available at:
https://www.ohchr.org/en/professionalinterest/pages/cescr.aspx [accessed 19 April 2021].
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and endemic diseases.”® Access to vaccines and medicines is
disturbingly uneven in many places, with poorer health outcomes
for women and girls, national, ethnic, religious, racial and linguistic
minorities, indigenous populations, persons living in poverty,
persons with disabilities, migrants, particularly undocumented
migrants, stateless persons, and others experiencing marginalisation.
COVID-19 infection rates and outcomes for minorities and people
in vulnerable groups have mirrored these patterns, in part due to
structural inequalities and discrimination. These facts raise a
substantial risk that these populations and groups will fall behind in
vaccines rates relative to others. Women and girls risk
discrimination in vaccine distribution for many reasons, including
higher rates of poverty and the impact of societal norms.®® Focused
efforts are essential to remove barriers, pre-empt potential
discrimination, and monitor distribution to ensure equality and
avoid discrimination. These efforts are not only essential to protect
human rights, but to ensure the effectiveness of the vaccines
campaign. Vaccines distribution plans need to ensure full
accessibility for persons with disabilities. Similarly, emerging issues
including testing access and protocols, data collection and retention,
“immunity passports”, surveillance and tracking tools, and the
discriminatory treatment of persons who have recovered from
COVID-19 all require intensive attention in this context.®’
2. The international coordination mechanism support:

As for the international coordination or donor support mechanisms
for countries to roll out vaccines, the COVAX, the vaccines pillar of

65- CESCR, General Comment No. 14 (2000) on the right to the highest attainable standard of
physical and mental health (art.14 of the Covenant), paras. 43-45. See also UN Human Rights
Experts: Universal access to vaccines is essential for prevention and containment of COVID-19
around the world 9 November 2020), available at
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=26484&L angl|D=E
[accessed 19 April 2021].

66- OHCHR Guidance Note on CEDAW and COVID-19, available at:
https://www.ohchr.org/Documents/HRBodies/TB/COVID19/Guidance_Note.docx and COVID-19
and Women’s Human Rights (OHCHR), available at:
https://www.ohchr.org/Documents/Issues/Women/COVID-19_and_Womens_Human_Rights.pdf
[accessed 18 April 2021].

67- Racial Discrimination in the COVID-19 Context (OHCHR), available at
https://www.ohchr.org/Documents/Issues/Racism/COVID19 and_Racial_Discrimination.pdf
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the Access to COVID-19 Tools Accelerator (ACT) is the global
collaboration to accelerate the development, production, and
equitable access to COVID-19 vaccines. ®It aims to coordinate a
global risk-sharing mechanism for pooled procurement and
equitable distribution of COVID-19 vaccines: 187 countries and
donors are engaged. More than 2 billion USD have been raised to
support vaccines procurement for 92 Low- and Middle-Income
Countries (LMICs) which have been identified as priority countries
for support. Many of those countries are refugee hosting countries.
The COVAX Fair Allocation Framework provides the guiding
principles for an equitable distribution. Governments are
encouraged to include all populations, independent of their
residency and legal status, including refugees, IDPs, stateless
persons, migrants, and other Persons of concern. The key to
achieving this is inclusion of all populations into national vaccines
strategies. However, recognizing that there may be humanitarian
populations not included, COVAX partners have proposed a
humanitarian buffer which commits 5% of real time COVID-19
vaccine volumes until the end of 2021 (~100m doses) to populations
affected by conflict and humanitarian emergencies. The
humanitarian buffer is expected to be approved in March 2021. The
buffer is expressly reserved as a measure of last resort, not as
substitute for not including refugees in national plans.®®

3. The role of UNHCR to support access of IDPs to

vaccinates:

The IASC Principles are working very closely with GAVI, WHO,
UNICEF and others within COVAX on the fulfilment of the
allocation framework to all persons, including humanitarian
populations, refugees, stateless, IDPs and migrants. To ensure that
IDPs situations are effectively included in national vaccine

68- The ACT-Accelerator is organized into four pillars of work: diagnostics, treatment, vaccines
and health system strengthening. Each pillar is vital to the overall effort and involves innovation
and collaboration. Available at: https://www.who.int/initiatives/act-accelerator [accessed 18 April
2021].

69- The COVAX Humanitarian Buffer, 30 March 2021, available at:
https://www.gavi.org/vaccineswork/covax-humanitarian-buffer-explained [accessed 18 April
2021].
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strategies and the roll-out, advocacy efforts must be focused on all
vulnerable groups, yet indiscriminatory. The health cluster will be a
key partner in the work of UNHCR to support the access of IDPs to
vaccines.’

Conclusion:

This paper has shown the limited protection provided to contain and
mitigate the spread of the COVID-19 pandemic across the world’s
most vulnerable, displaced populations is breath-taking in scope.
The challenges require a strategy tailored to the specific needs and
circumstances of the displaced population in question — a strategy
that is workable in a context that will undoubtedly include
significant resource constraints. That said, there are common
elements across the countries and continents reviewed above, which
lend themselves to key principles and recommendations that should
be part of any effective humanitarian response to the pandemic.
IDPs should be included in the national and local preparedness and
response strategies and social protection plans relating to the Covid-
19 pandemic. Authorities must ensure that internally displaced
people have access to public health information in a relevant local
language and a format that is easy to access, including for children
and people with disabilities, and that they are covered by prevention
and control measures. Authorities must adopt the necessary legal,
policy and/or ad hoc measures to remove any barriers preventing
IDPs from accessing health care and make sure that they have equal
access to life-saving testing and treatment. They must ensure that all
internally displaced persons have access to water, sanitation,
facilities for personal hygiene, adequate housing and food.

The response to COVID-19 must be inclusive to be effective.
International assistance to address the pandemic must reach all
vulnerable populations, including the refugees, asylum seekers, and
the internally displaced. Governments should ensure that the
forcibly displaced living in both camp and non-camp settings are
included in prevention and mitigation efforts. Humanitarian actors
shall improve access to water, sanitation, and hygiene (WASH)

70- UNHCR, COVID-19 Vaccinations: Update No. 2, 24 March 2021, available at:
https://data2.unhcr.org/en/documents/download/85682 [accessed 19 April 2021].
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facilities. International organisations should prioritize the
deployment of qualified medical personnel to IDP-dense areas,
along with personal protective equipment and other medical
supplies such as gloves and masks for humanitarian health workers
to ensure their safety in addressing COVID-19 outbreaks in
displacement camps. They should take steps now to support
establishment of capabilities within displaced communities for
implementation of isolation and quarantine procedures in
accordance with best medical and public health advice and
practices. The operational humanitarian response shall also enhance
communications and the flow of information through developing
information campaigns to ensure displaced communities have
accurate and current information about the coronavirus and response
efforts. Humanitarian actors shall ensure that psychosocial support
is available for women and girls’ survivors of GBV and adapt to
working modalities where IDPs can be further reached and assisted.
Eventually, the United Nations shall accelerate the international
efforts to provide vaccines to IDPs through consistent mechanisms
with the States where they live in the letter and word of the
international law. The COVID-19 pandemic does offer a critical
moment to push for new forms of multi-stakeholder multilateralism
and create multilateral innovation that offers a window of
opportunity to help advance a long-overdue overhaul of global
cooperation structures to advance protection of IDPs.
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The doctor’s obligation to inform
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Summary

The research idea revolves around the concept of the doctor’s
commitment to the media, its qualities, its legal nature, and the legal
basis on which it was built. The research also deals with defining
the content of this commitment, by defining its scope in the
different stages that the normal medical work goes through, starting
from the stage of examination and diagnosis through the stage
Treatment through to the post-treatment or observation stage. This
research also tries to define the scope of the doctor's commitment to
inform the patient about some modern medical practices, such as
cosmetic operations and medical experiments on humans, whether
they are of a curative nature or of a scientific nature. The research
also dealt with cases that require reducing this obligation, such as
the emotional state of the severely affected patient, the condition of
the patient with a hopelessly serious illness, as well as the cases in
which the doctor is exempt from the obligation to inform, such as a
state of urgency and cases required by the public interest, and the
patient waives his right to information. We tried to compare the
relevant texts mentioned in the laws of some countries, such as
French law, Egyptian law, Algerian law and Syrian law. At the end
of the research, we tried to summarize the results we have reached,
the most important of which is that adherence to the media is a
fundamental guarantee in protecting the patient's right to self-
determination and the protection of his physical integrity and right
to life. It is sufficient to include all areas of medical work in a way
that it is able to achieve its goal of protecting patients and advancing
medical sciences.

Keywords: commitment to information, medical work, diagnosis,
treatment, patient information.
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7 Art 1111-2. C.S.P.F "Toute personne a le droit d'étre informée sur son état de santé. Cette
information porte sur les différentes investigations « traitements ou actions de prévention qui sont
proposés « leur utilité « leur urgence éventuelle «
Leurs conséquences « les risques fréquents ou graves normalement prévisibles qu'ils comportent
ainsi que sur les autres solutions possibles et sur les conséquences prévisibles en cas de refus. Elle
est également informée de la possibilité de recevoir « lorsque son état de santé le permet «
notamment lorsqu'elle reléve de soins palliatifs au sens de l'article L. 1110-10 « les soins sous
forme ambulatoire ou a domicile. 1l est tenu compte de la volonté de la personne de bénéficier de
I'une de ces formes de prise en charge. Lorsque « postérieurement a I'exécution des investigations «
traitements ou actions de prévention « des risques nouveaux sont identifiés « la personne concernée
doit en étre informée « sauf en cas d'impossibilité de la retrouver.

48



Cpead) sag o Lge Ll 3 Sgane Rudl) g, 32021 ale 20 3l 43 Aaal) o) Anals Aaa

Lestela 3 (ahaly) s (sanme e 2003 A spliall yoae 8 il
iyl (A pal) aillag A aleild) il gleall dcaryal ey of el e "a
b A ige UBIAT A 5500 e 43 salall o lal LS i aggies da sk
el L sla 3 Dley) 8 Lajils calsll liall e 505
80l ay daamly il aglaey 4mype 538Y 2 ging of Qi) 2 s S aylall
Allas e /17 salall o lai a8 Ay byl Jee S Old ol
Ol b o Laba ) Al ALl paipall oy 8l o311 (gl Claly cplall il
1978 oLal ohysia 25 gl daZall 35 (e 4ile 3alailly 1978 HLal
a5y Vs Gapal) ge el s i Lid) are Gopdall e e e
Lde Ja¥) abad of oy ¢ gdag ddam S0 Y) el n il 5
Voapal e e elid) Jla b

asaily P il il daSae 4y M 530 Caypell (BLA (e g
oy e 05 o m DleY sy W) G SS W AEL s ey )
AN 138 05 o sy @I ) il g Ladlas alay Lagaday
e 46 Caamgy 481 LS alSs Ll 5€5 oy ¢ ool Jan il 2 pal Tyl
Bdaell ila) Y|

oilal) JAEL Ayl s je oYL S5 1

o Ale diall oda dafy ccaulih g 8 (myyall ilagledl) gllae) Cany 3
VI Lglal (e g5 ol 5ol Al uiV) e A das i Lgisd (e 3 cAianY)
e et oLl aaial) o al Jaal) gl o 383 e Gagyall as L a

o ladall o cilaaafl) Calidey cila slaall 038 (3lati s duaall aillay 42 & Ball 3 5 UK
ol 5 ulall o5, SEAl Ll Lel se 5 Ly s n (s s cLgiaild 5 Aa AN A0 1 el jaY)
i LS qmil Alla Al i)l gall g gAY ASaal Jlall e Smb dale Lgad 55 (S
3 gl Liplalil) e 1 i Ladie Lapsd |l LaZall 4l pransi Loie Lgli 43Sl ool

& oadill A glndll 335 A el e 1)l s AN Glaball (8 10-1110 33kl
S aMal) i@ o) ja) dasana hlae a3 b Lexie o3 el JIET aal e 3alEY)
Leale Jgeandl 35 s 3 Y ¢ inal) (sl &30 cang A Gl il )

8 dsiall 3 /7/ & ualgl) 8

49



Y ) 352

I A llaall Ayl g A pall aillay A Zalall Akl il agleall s dy Pla
da ol ild e am el 1y ey i Landl)l Layhlaey oo pdall Ladin
ola s 3ad s 5 3 < o e 1/4-1 11T salall 6 il 4 alal
Codall Al e Ale a8 e adle) i iy dua Zall ailla
o8 ST e Lall il Lty KB A ai Glanyall i 8 DleY L
il JS1 A S0y el 3ablug i) g al) amdy o Jod ol o DL
e (o a0 sy g cpaal

Laggiag Laudlgs Sgs oY) 058 0f -2

o (o laglaalls dasye 2y 5 aie ol (el o LS iy
A8 )aey (Laylalias clgelfl s il mOall Adhy o o lall 42 ny
(e B Alle A sl diaialyy 4 A aseie 955 Comy (anyall A 3L
sl GLS 13 L JLal) dpday cabidy 13 a5 bl cilalla caall ol
el e salall (myyall daed ) lagbedld dlypla o Lole Lass
Oes cAuhall ilall il 2 gdy YV 08 galall (myalls caplall gy all s
ol (aSay ANl ileall A talal) Jraldilly 4na (s all S Y 25
il 3 2 el A leall A alall J il 4le) a3 oyl
(AL (g adly (IS (Al ALl gy 5L elye ol

e 88 Ll 3 e pmal) Gsin e o gl ol Jlae b Galall 3800 L5 cmlla ) @0
489 U= <2009 2 22l (25 Al A% sl AnlaBY o glall 3de) dasla
% Art 1111-4.C.S.P.F" Toute personne prend « avec le professionnel de santé et
compte tenu des informations et des préconisations qu'il lui fournit ¢ les
décisions concernant sa santé." )
¢ nttnale Al ) ¢ ) 5 (500 3ol (i 8B Gy el il 8 (Dle YU o) KV oy a5 50 M
O il Vg Ll gl 5 118 (= <2015 66y (en 1 e Anala Aulildl o slall 5 (5 siall 4K
(oS5 gial) Ala 20580 Aall Al sl juadty Cunhall Bl ) s ) e s
26902 <2010 « S (5 53S 34 Al ¢4 22l
oz ) adladl JRsilly (g sl a5l Al IV ciulae G i s eaclie Al (el <12
187 U= <2010 ¢1222ll 37 Alaall ¢y 53l 5 dry ) sle

50



Cpead) sag o Lge Ll 3 Sgane Rudl) g, 32021 ale 20 3l 43 Aaal) o) Anals Aaa

Ly saaly dyylas sliiaye aa Jalaly of ol (e iy D8 Al
Padle) sie Aalall adg )l el e IS pe deliny of ade i

by Babia 5% ¢of =3

o)yl ally A8 ya Gulad e g & o dally el e A8
DAl dranll 5 23l g5 Annday iy all Sle) alall e caay 1agly
Coahll 38 ey e QS el ol By A Landll o)l sy
e ) (L lIn Y Ul ¢ a8 Tl Lospie (myall oLy Jany
Bagpzdalld e d gl Jo b o aleny cpapyall il ) Coa g
Ml g MY L 305 aad ol (sabe Coagd Caplal)

peSLiy (e Gyl LS 13LE ¢y o) AT Ll DleY) o5& of (auis
axiny 7y Al Slasbeall JSadle) gl e O S ccasall Gala
Al alasil ol lgammy o Laa) (e Gl D8 cailla o s (1e 2y o atlall
Alls st ) 052 M 545« « le mensonge optimiste  » Jslall
Y (Carbonnier) 4awig)l€ 2 seall 348 A Wil 4 tlla 8 5y Yy dn Al
compal Aalias sa amgll 4ban G813 A3ls il Linpe Llna (<l B
daliadd JUia¥ly gl B Gph e Caagl s ) Jsadll o ¥ Sy
ls.w\.fz{\ P el

Biaal) LY (e YL ALY M) 4

el gty bl Janll dealye e Bfint ddage oo ity Y 4
ol Jead) Jabe S adlely Gyl 33 alials a3l ol &) Jo
YA Sl e O A bl s e ST Ui ff Lass

A4 = 2006 ¢ _pan 63.9.‘)335.-»:2” ‘BA:\J.A.“ Aaaall BN c:*;\..\ﬂ\ 3.;\3_5_‘5...»43\ () gala G Jeael3
(3l B (63 dnals Alaa oyl pahy cydall ol 5l ¢ S sk Ll xe LM
.29 2006 <2 Alaall (3222l

31 U (Gl CA)A&\ “S\aﬁ\ @iﬁjb Lo )l e eﬂ.mls

220a ol @)AS\ ‘":‘\JJG; Ly ‘;\H\ da2l) @ U ) Bal ) qﬁd:\..\al\ g (-.u\.c :\_'\i}ls

51



Y ) 352

e Al Al 1 Sled Sl Adaye (e G MleYly S
B3aall clalE)

radSY L Al A gAY daydal) :—2-5341)

Aa oty bl (N ale gai o Cangll i e Ainall LN aui
Ll saal) o3 5Sg Alinigr oyl ol Aling Ji alyally Al il f
Sl il U A e g 3ty Lojl 4y el LS 13 Ay (3
Ao Aol eda (38aT ol 3L gl elb (§ogat Juw 8 lgeddiu
(ORI olat Al il gy ann 58 A hay casaliill 20 pae e Liladd cpadl
Ul gysaal) (5 S Sy Ladll g ady A dadad A5 illd ¢yt Lk Vaag
V. i) ol il s oda b

Cpaall 4 s (2 Al sgh Aliwgs AN ) dlie Jay alal) L
AL s Jua (b Giah 28 Ji o5 b Laly dfind dam G Lol
8yspmally (ayity ¥ Al (e Byapall Al ($8a5 are (L8 A5 ey LAl
ad il i o cpaa) A gs e aly o) 1Y) A e caag el Ui
Alial) Aan (S5 O JeaWlg el s 8 aie dysllal) Alial) J2y
sai ol L calall (o 30 gy ) A liad) s pa ) e sl
B s el e laial 13 0l e Glay) f o el)

compall Dby ) o5 3 gl d el o J5LaE L LS g
(B)ilie Jaw ol o (W) inss a5 o0 b

Aol iy a3 Qg sall oDy sl Al Yl

G138 gy At By ) 4l DleY Ly Al b 4B ey 50
sl Gl iy 3 L (gl 30} Ajles 8 e ¢ DoY) e AR )
Ly 52y Al by cdie Al 8 4 i) sl 3 aay Lia QN0

(iad Aaala ) giia ¢( A3l Y1 jaliadll 1) Al V) palan — el o sildl) (a5l it
3410 <2012

i) oo 4 o) V1 B ) el ¢ 5 b el s el 3150 38
6560 428 au /SL ‘UL‘-‘S g ym ‘&S‘J’d‘ u:’_a\)ﬂ\ I J\J clc ‘(e\jﬂY\

52



Ol sy Ao L Ll 3 Jgana Fudll uuge . 22021 ale 20 23l 43 el ) daals Alaa

Aailgally gy el AL gty o s Loshly ol sabY) Al casl
Ol Jiy Gapal) gy o adle) 25 o day 8w 3l g 3lal) e
de iy B ) HEY e

i dolen (e 4 ALy Loy ) Aalias ey 4l gl 1as e Ay,
e Jsaall 5y adill 2ty eV 3 dals sl A ld) s
A e 108 2wy Il g aill Jswany (anyall s (ad ) d)
P a5 Jealéi g LIS ey e Gl (63 Giaysal

FAljuasy A1 (2 pall o3y gl Al <Ll

saian () By ellyg Al ol g8 DleYl AN GLs AT
dsa clagled) e oSy Gyl 2555 (o asy G2l (e Y Al
Alding jhlase e Legle iy Lag Aajiiall 30l das ayall oy 1
29 b el Ay (W2 gall e s ) Lia HIENL, o LGl 4 Jai)s
2045l e sleally (i ol

Geinty Lal3l 3ad 3 easld amy Doy BT ey Sl 85 s (555 iy
Gl ol i il ol e g o el ppngd B A s
Crphal) Sle) letamy of a0 Slasbeall oS5 0 S s el LY
Dlome Lia lmally i tie Jan Laliill 40l o2a 8 4 aliill 3a) 3] cdiayyal
e Yl a3l calall gy da 8 aas o3 galall Ciplally A e 5unsa
Al agpall Dadd Gludll 1Y) s clgild

o pal) el Gulal) AN giAl Gulad) 1 SEY Gallaal)

el V) caiaaly SleYy o) 8y (e oLl Ll Ga p23 0 e
AN 3e ade i ol Gl e Jgalia)

Arala (3 5aa) IS ¢ Al A3 g3 Aaad) Abilad Al 33 1gm el peay ol FIVI (335 o 50™®
8u= 2016 Sl

inlae (g e s sacbuse A Gl (= A aladl JRsilly (g sl a3l Bl 5y
1870 ¢l aa el

53



Y ) 352

A Asslas l®IAT (1 auld aag DYy D) G 2y e peid
& &6 sl Iy ¢ Al Gl (e aily Y s AT cady Laty e Ll
S Ly Al ol asgie o o)rcae day 4 ane Slely bl o3l
il Bl (agealll b anlid any DleYU WY ol 53]

el g duujlas ilENAT 8 Al aag Moy Al -1 3,84

i@l LAY 05S e DAY Aalll e DleYLs Al agag 2K 3
o —all DN LY alytial 48 G LaS e AT T € 491d aay Cisllae
el akally cLagll (e e gay Apa U anullh Le Ll o)), 8 3LAT) 4
Gind Loy Laginy A8 5ol a e asls g ccaplally gyl (g e
2 Ly Jadlly el oy sladl)

i) Galadd Ao A Dol allY) —2-5 881

i lenn LA (e cpayall Al sLaal) ahia) 35y 8 bl Sy,
sl olid) ola e o) LaS coppmn s e S (9309 s sagn Sl
3 gd corun Adasy Gapall A3 (e flatie) Sad of QS gyl e
POl e plyinls L) aly (i Gl

(AN Ot Tana B ojleaa day dda e el quudall Al -3 554

2al) (5S5 il ye oS ) A oalsall ol e A o Tae B
ol e Lad 1 ad Lty cptilay ) opiln (e aianl i Yy codiig
) Al (e (3 ad gy 2Bl 8 Le Adage aSad i gsaladll

astall 5 o sEl 408 Alaall oo 2 Hlie dd yo — Gl pall WMoy cadall ol ) (s2e ¢y (g 3 7
182 e 2008 «Js¥) ¢ hall (ald axe cdiulld)

Aae dipad) slae Y1 g ) e o i 1) 435060 JSLEA ¢ oY) JalS ol ol -2
4..\3\ ‘)L:;L}A €92 Ua ¢1975 (el (e daala 2\.-..:]:..4 ¢12a2dl (17 sl cigJLAﬁY\j 2:\.\).,&5&\ e}lﬂ\
320 U= G aa el ¢l de Gl (5]

1310= 2021 «(pdiad Aaala il plia ¢(al UM Y1 ibiaal) Sadll o 5l mlia )57

54



Cpead) sag o Lge Ll 3 Sgane Rudl) g, 32021 ale 20 3l 43 Aaal) o) Anals Aaa

Sl QR AL Ca el 4 L&) A ¢ ayyall a ALY 30 Lally
A ey Jlasill f g laal

g3 L gial Gagualll b dulud day aNeYl ALY -4 88

sl (e e gana byl g me S Jua (8 D 1 Glaal G yas
P, ol Jaally el U dmyye jpad cudall e cungl )

ialaw e aiy praafill AU Lalud 456 Gagaaill 3o o )3 oaig
o—ed AN 1 ol s Ll asaills N s jay s agh
adl i Y 1 oS il e 2 B LA e a8 Uigild oyl cuals
i il ol Caaly &) QS () pe s L 13 Tagage 0 o)
@jyuuyﬁum\@mw@upgmiwuﬂr\s
are o pdlall Jpd 8 Uy i of gl ¥ (Bl Y ol 4l
Slaiy) calgll Al Aay e YL ) Bl gaie ohiLe 131204k,
b s Ll o eaimppa sl alyial Codall e gy iy @30 BIAYY,

Cmaing Slly OS]

22320 Q0 58 5 Amala Alaa (g pall Lia ) Allise Jon Gliaddl) (any (g5l pad (pdl) 32

.104= <2018
e oall @A elac ¥ el s JB gl uadlly o) 50 e gua sl ssaall (e Jilg 2
Sua (Bl

ozl adlad) JAlly (g el a5l o) Y Alulae (s o2cline s Ol %6
2010 «/1/33ad) /37/Alaall ¢y 3l 5 Any 5l o gle el 5o

55



Y ) 352

A Eaall

eV Guhal Al () gaian
o(Js) tlag) SleYly ohal) Gldas i o Coaaall e PLa s Jslaiu
Gl el 4 a5l e ol L (dnd i LAY sa a5 25 oy ag
(08 itk
radeY L qudal) alial) (gl 1 oY) cullaal)
ahia) (e L clguny e 28 amye dle by cudall A3 LS o) 28050
O A aalsl e e Ainy Laly coppmn iy dda 8 pad ) BalY
Aigh (Jald gai e Tavae 2y ol o) 1 GLbi B8 cdayyag ol
) Ll e dadgiall Hhlaadl ladh 4 caye Slely ajle conhll O Jo s s
Ly ¢4 iage ool 8 cpdall oLl Liile @ld ()50 Y tin Gagaall 5yl ()5
i ol Janl) jllae JS (e 4 Dlely caplall il o5 a] g
teelss il st o o)y 3AT) e oSy Jal e cJLainl) By S )
o) 8 A Al el Ly gl O ) ST o aad s
I A lally Gy all jlme SLI) 8 4 aSayy cdianpe Lgs alad 2l Cilagladl)
Dol & AT s na (o f ) Jraad) 83-8la vt Lay o33k o (i
s ) el Jal Jd e ale B U La g8 agadll 1aa b o A
sl il Jal U8 e lal)
Ly 8 iy amy ol dall (Jaalld eIy 8 Joaadill 555 my (553 (ol
dae e ¢ apyall sl Al o Adadlaall o DU 23l ands e ol
PERCIIR VR S R S & P B I £ % IV S SEC S
cilS Ll o Bl 8 sasase S5 ot A cillad Glaaiu) ) il

Ay —Abeadll ASAN (8 aadll A slihd deady Jida ey gualuall e
astall )EaBl Aladl dedla Aas il g padd) gl S V) oAl Ga A las
16390= 2012 «72aall (26 Aadl (ALY

56



Cpead) sag o Lge Ll 3 Sgane Rudl) g, 32021 ale 20 3l 43 Aaal) o) Anals Aaa

LT o Lan®l ol Jla 8 LS @l g e ga i Gt e 5y5 cane
Al Slae L) e (g 2a ) Zlal)

el clS Jla 3 e YLy ahal) Gllas Cadlial g pally Gl agiuly
lylaal) (e Jlael el cuslS 1) L gy o(galad) Z30ad) dle A5kl
sl dlal)

(— 158l galall Jeall 8 oydall oyl (3Ldai s of Lo sy L1y e
(25l Aan) udall calislad) 8 N 13 3Uad (il B e

tglad) dall Jasd) b eyl Al gUad i 15,54

(V) oarn iy o adll Adsje 1 s Joalie DU galall hall Jaall 5o
(BB all 2ay Lo A yas (L) 2 Dlad) Al ya

t el (aadl Alaya B MY ALY Yl

Lgingis o hwd e hall Jaall Jalhe aal o s S0 4 1aje 348
g 2t ek HL 2 ally (diaiye pe cophall leadhw Al 23l A6k
O ila adie a8 aludy comlels coailad ias Gk e sl
coyolaly 4yshad Ay ayall Adyme dall Lgd Jlay Baga "l 4l
A gis Aalall da Lol A dllag (Gl g ybs (e 4 s Ls e
Gl dngds e ayail) "asly s AT e s 20 A T LAl Al
) pal e e Talaie) Gapy ) AaY odall s cagleuly 4l ag
Cophall DA (e aray (600 Jranll a8l et S Gijad LaS P ale <yl
Gl Cisaa Hlalae sy cadbiuly aalely ailiad s (sl
Gl 2 b et ) e L Llles 20 gy al) et s Jgae ANy
Lgie et () GalyeWs @) LS dpadd gy all (o B Y) (any ]

310a Gl g el ey ja s a8

B e (el de dxala ¢ iieale Al s‘é..\Ll\ sl c&iwel.uﬂ J..\c_,g;A)uurg‘)Pzg
A10= <2015 < 5l

sanll oS Aralas Al Al alSa Y1 5 o JEA) o a8 el Jead) ¢l saed) (s 26830
5410a ¢ S e 3l o 60N SE

57



Y ) 352

Slaagmill (an ] (ayy ) g laadl pad G ) Jsall ol 28 LS
PERCRIE SECISNS  J: YUNEGR <. UV MR Ce S| ISR I Wi R B T
Al dar i (el 8y Geall) e bl JC 0 aied S Gl e iy ale
el el )5 kaie dgale bl o aaied asl) Cyla s Slea
3 33ga) Jlaxiad Gand S8 (ol 2 8y (gl gl (o lida A3V jsag
) e deia 2418 Lalasinl Laba Slae callay 28 LaS piagyall 8 il
@ el J208 Gy S (S Gapall as il Giaty Le g caingda 2ol
po ) e pamyall 9S00 bl JAaE e mOlall 4 pamyall 05K
= 53 5l pmyyall ol i o Adaall sda b sy Y e
g Aiphy s (L) esalll8y5ym saa5 i Sl Adlee 8 Lgaddiaun
sy Jasse sl

rESlad) Adaje b eyl A <Ll

O e cgalall Il Jeall Joabie e Al A dspul) 23 al)l A daje 3 s
cpapall gadops i dayy saag ey o Cayatys (aydl cplall (el &)
238 Ll ¢ Laad) (5l Lgilh il (m ey gy i Dlall ulany g5y il
L iy il byl Ll 2Dl A e i3 2, ) s
e el ja8 e laal ) Ganally Jeagl dal e €l Jilasll ¢ L)
= Ay el Lajlisy i Al sl Sl £ 3 e o 4T Giye a iy
caie Al YY) e isBl) o)l dad) (e a sl Sl oy all e sla il
Mlgle olaaill i LSy olsm

2012 Al [42] @8 5 (a2 & gas yall Ay g A Al i piida) Jae plaiy 5

polall 45 jall Cals Aaals cdiidal) cUadY) & LA 5 dSiall A3 g pasall cddalaall pae ) guaia®
750= 2004 «oab )l 1k @iy

3l A jall mgd) la ¢ adall Jladl) 3 430l 43 5 pusal (g el ¢y gl 2 5l e
3202 (G pa all iy a5 3l Al ) JLis 2140= <1986

5460a ¢l aa el diliail) ANy ¢ AN ¢ sl 8 adal) Jasdl ¢ 3 sandl i 2683

58



Cpead) sag o Lge Ll 3 Sgane Rudl) g, 32021 ale 20 3l 43 Aaal) o) Anals Aaa

2y s all Aa) (ol 23 all Caag A dagall o 6 gl g da
e G Y iah aba JaaS oy ol el e Blie 23 13 0y
Lo g L 5 paim ) dysd ol gty Dl Aipyhay (iagyal) Do) dlajall o2
pre e iy Al AL By Jad (el sy el adal e pgd 21 s
e 2 o)lily o abAN G Ml a2 el B (Lo e
Ors cLayslat ey L o5 aalll A el Jol 54 Byl 8 (ay sl
Pl PLAY) ey Ly 2l a1 ol il 2 e lpalls ol sy
e AabAN A dlaall 0931 (e Ay Baay 4 mye jlaal py L o balle
= DoY) (e Al (Jyshall 23l Lgie o lai W) A3 e lgare
S ALl aills e A8dy dan imy A lgina 5y S8 el hae) & sl o2 a
22l Jan Bl (md) o e 8 o) claghed) A liogim 8
36.0:&\

rEdad) day L ddaje 8 eYL AN c G

il b agll an &l pad G e A uayye slad capdal) Al g Y
ZOal Ao lat (saay ¢yl Alla Bl o Al sy doy el Aa D)
e 3l gy all A dal) 4aglially il 2 A0 Colall G LS cCagaagall
Al ol palaial o a3 ALK clladlall apa 5 A leal) - Las
ailas Biat G Lede iy Lal A0ea) 84 le Alayall oda 3abs 7 0as,
coapall elad ) Jsasll

ol e et s d e Do) ol e a4 e
e D) 4y 3 Zalal) Al Aa ) A aglih Y saBiys c g sal
Amyye aled o ade oaggallai ) Sed AT e Ga BN el e A
Jii ) 3 A a il (ol il Uy o iy )l dalsaYY

760 ¢l c;)d\ s:%.b..g\a.d\ ac JWSS

210 (Gl g el ey ha 8 e

Il crlall dine ST dadls ¢ tiale Al ¢ plall sall 435 g dagdal) (il 53 )y 7
480= <2013

59



Y ) 352

O ) e a2 Sl Joti Jla 8 L 20l 2 las Jla 8 el
e carglly ol gy aldadale G5 Y e A e pa Balia (5 <
GOS8 U Qs e ey all el oy 855 2Ol all GaSU DLey!
SHal 1 b pre By5 5 () agy il 8 OIS A ge Alad (aydll
O 1Y daall caiaddll (KLY e alai¥) o dalll cady e LY
Capall zy of el (e G (e i gl Gl e ilad
ol dagm e dalay e s Tall 4illay 4 akerlls 4Kl lagleall JS5
38 4l culs 13

sAGaal) Al ciluglaal) ang A el AN (glai :—2-5 a4l

= sl Slely cophall il oo Gl e 5yl oda b 5 i
b e Y Al 3Lai ey g Jolai 25 o as (V) dpenl) il lee
(W oy e Bkl Gl Gllee

rsaadl) cliles b adey) B Al oYl

Gllee (e aaill Gap B d Sadall Aabal e o S Jeadll A aba §
o sl e ia iy g Sl L Alall (55 Ll e landill Jsanl
il G Y i Aalal) "Ll A tbeadl) Aabal cugie s ¢ i) o 1Y)
i (b Jan 4y A o o abal JAaE Bk e (e zOle Lgia
Gt Y Al BN ey EA i Jady oyl
il Cagyla i gh oyl hal) JAa Al g Alale 55,
goadll b o))y 8 M3y SEll Bl e anfin Gapeal) olal ()5S s
sl o3l of Ll LS 3L 138 (pas deie e Aulan®) 4 Jlall
il o)y daball Hhlae e A LS Glaglan payall a3 8 Gl Jaesl

340 Gl g el 2y a8 e
2b (oY) (las AHEN )y A Ailieadll Aal AN 3 A5kl AT g el Juzadll Hhie 3
bu= ¢1995

60



Cpead) sag o Lge Ll 3 Sgane Rudl) g, 32021 ale 20 3l 43 Aaal) o) Anals Aaa

Al G 131 %02 SaaY) AL L Ay ST e lgany eCagaal) 3yl o dadsia
& LYy sl Gy Jaandl) cililee b Aiagye Dlely caudal)

robady) o el Guladl) S eyl Al (Ll

Co iy 4 Tdall Ayl (sl als 330l e Gyl ag s
ol (e A dalal)l Ldadall LBl 8 iy sa s Latd ¢Lglagada (DAl
Aol dal) Bl Ay AISa) Laadls

sAalad) Adal) Culalll Cpealil) (alal) Mely Al -1

AL Joaa A talall Al LB a5y LAY ANl Al Ll )
oia 8 (kal) Jan il AT el (5f (358 Ao Gemlal) pals 5V
Oad AT ¢ laxiwl § 8y5 5 e geman W A dale Cagy b i AW
Akl 28 Tk Slegles 23 o bl Gl

o Al A 5al) A el e Ll G Y e sl s L g
Ayt

Al 4alie 8 A1) s 4Dt s 1975 Gl Sty (Dle) e 2 gy
2 3ally 3y dally Cala aY) et Al x Tag o aa"adeLa Y (9 Tawll)
" et A LEAD oyl Al Al lalaally 33yl

2018 alal (gyihall dalall 5ilE e 386/ salal) AN 1aa o ol
Osaxivall (el 3V 5 13 W) Aalad) GluhA o)y a) S Y Tlesd oLa 3)
agitly o (ye (ysey il absTiae (@l1d Hi a0 ate o cddabad) Ayl g g il
Shaalll coyhall Gy b e age DUl aag Lyl 8y wally dagy Lallg 334

A —Abeal ASIAY 3 aadilly o) V) (g lilad Jead s Jila e s (alaall oeus®
astall) ElayBl Aladl daala Aae ¢ i Hil) 5 5 aanall sl 5 50,V 0 Ay 45 )k
16400 2012 7232l <26 alaall ¢(dxlusy)

A0l Al 0 - A3 AN AT g el Jl 8 Gl e Al el ase o (o s
164 0= 2018 ¢ AN (il S gl Axala ol )53 Ay Ll

61



Y ) 352

a3lially ciihas Aiimgiog Coadl Ga Cir gl te Larad cafid o3 Coylall
aein o Aldiaal) Ayl Jia g Labgial) HL1aa¥ly culige Zally caia sLA

Al Jaas gs0 iy gl 8 pgtiile e o ff La Gamy (B ASLEAN (a )y

"ol (Al JEL Gulisall (sa5 Al g
Al Glail gsmdll e g il jpad e 28T (g aall g52d G LS
L abgiall 2 alglly b sally Ayl A dyylay Cilaaly e eVl e gy an
O [55] 3oLl Gass 8 @llhg Aalll Josai alaan agadle) ) A8l
Ealdl oyl 4 s Lgd ela 3) <2003 diw yal Lall & sgall A g5 4 a2
ifiad) gyally oal) Cilaaly daaly Ay SalS Liypes e g bl Caypaty
Gies lghsaa Jainall Hhalaally 4ie dadgiall adsally Caoad) 8 aaddis )
Jasai lany Gue s Tl (ot a3 by LaS ey latall (e Layil 4l
(= o) (a2 Sl ¢ lungal) ailaily Josaall Coaldl Adsa Eoadl)
Eradl e Jalll) la ) o hlaa¥ly Ll eyl aedda e Caddl)

el adg dag dale Clle A 4 Gal of o
Gl a8 Ly 8 A alall daZall (ysilE (e 11122 salall 3 aas Jallyy
205ills ¢ Janll Amgiag ¢lgiiag Ayyadll Cilaal gy biad) Sle) Cialy caulal)
Gy Al Ca Bl v e & L) Al A SllaaY s daB gl jhl Al
Adal L) gty ol LAl Aad g5 Ay el Ales b A Dkl Jai)
S350 ol Apn Lall 4l A Zalal) clagleall e Jsaanlly Aokl
=l sie 8 AGLEA e anie AL adlels il e (il
Al iy 4 dlely cadall 3 Lele asaaiall 2pafll 5,8 o LB 8 aaly cudy
Jsall o A yall) 8 AL Sl a8y 8 4iag Al ol sacld

4

2 . “ T . w1 . i - .
o aialy ol Alghe a5l () 93 e A)) e lgie

“Art 1122-1 : alinéa 1 et 3 C.S.P.F : » Préalablement 2 la réalisation d'une
a la personne une information est délivrée <recherche impliquant la personne humaine
qui y participe par l'investigateur ou par un médecin qui le représente. Lorsque

62



Cpead) sag o Lge Ll 3 Sgane Rudl) g, 32021 ale 20 3l 43 Aaal) o) Anals Aaa

A dalel) Al oyl adl Al 8 Jalil Sley) 8ys i G () Blay) jaas
DR (e dapd amii Le pe Lpli dgay e paplai ¥ gyl e
Ll ¢iyynill ancalal) Gala 391 o il agaal) i ay o Ldd) )55 (4 s
£ LaaY) lad Gy o Jo Gl el g oLl 4 S0 Y ualyl
S plaill el Jhiey Sl e Agilgal) xia 3 Lo A aiii Al e
gl

:Agadad) Adal) Clalll aaalild) Lalddl) el Al 22

Cphall e g pee A ampe s agag A dall Akl 3 (s
O ) aalall =3 al) sl 8 A pafll A gle (i Ayl asiew g3
AT Cads f mgall eladl o of il

g G A ugie A0S0 J it Al L3 () Jp 8l Sy ale
(8Ll Al 3Lt ) 85 5 Tally onuiy L 1y eddalall (oLl (galall
oty 3 caidllly an S S e SleYl il ol Gile e

cette information est délivrée par celle-ci ou <est une personne qualifiée l'investigateur

par une autre personne qualifiée quila représente. L'information porte notamment sur :
«2° Les bénéfices attendus et la méthodologie et la durée de la recherche ; <1° L'objectif
les «dans le cas de recherches mentionnées aux 1° ou 2° de l'article L. 1121-1

y compris en cas d'arrét de la recherche avant son <contraintes et les risques prévisibles
les «3° Dans le cas de recherches mentionnées aux 1° ou 2° de l'article L. 1121-1 terme ;

4° Dans le cas de recherches mentionnées aux 1° ou médicales ; éventuelles alternatives

médicale prévues en fin de les modalités de prise en charge «2° de l'article L. 1121-1

la en cas d'arrét prématuré de « si une telle prise en charge est nécessaire <recherche

5° L'avis du comité mentionné & et en cas d'exclusion de la recherche ; <recherche

l'article L. l'article L. 1123-1 et l'autorisation de l'autorité compétente mentionnée a
I'interdiction de participer simultanément a une autre <6° Le cas échéant 1123-12 ;

prévues par le protocole et son inscription dans le recherche ou la période d'exclusion

6° bis Pour les recherches a finalité fichier national prévu a l'article L. 1121-16 ;

en charge les modalités de versement de contreparties en sus de la prise <commerciale
dans les conditions prévues « le cas échéant «des frais supplémentaires liés a la recherche

L. 1121-16-1; a l'article

la nécessité d'un traitement des données a caractere personnel <7° Le cas échéant

dispositions de I'article 69 de la loi n® 78-17 du 6 janvier 1978 conformément aux

La personne dont la participation libertés. aux fichiers et aux «relative a I'informatique

al'issue de la au cours ou «est sollicitée est informée de son droit d'avoir communication

le médecin ou la personne « détenues « des informations concernant sa santé <recherche

La personne dont la participation est sollicitée qualifiée qui le représente.
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*® Art 1111-2.C.S.P.F »...Cette information incombe & tout professionnel de santé
dans le cadre de ses compétences et dans le respect des regles professionnelles
qui lui sont applicables. Seules I'urgence ou I'impossibilité d'informer peuvent
I'en Dispenser.”
* Art 4127-9; C.S.P.F.' Tout médecin qui se trouve en présence d'un malade ou
d'un blessé en péril ou « informé qu'un malade ou un blessé est en péril « doit lui
porter assistance ou s'assurer qu'il recoit les soins nécessaires.
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* Art 1111-2.C.S.P.F :La volonté d'une personne d'étre tenue dans l'ignorance d'un
diagnostic ou d'un pronostic doit étre respectée ¢ sauf lorsque des tiers sont exposés a
un risque de transmission
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Enhancing Access to Legal Identity in the Displacement and
Return Context: Legal Analysis of Law No. 13 of 2021 and
Legislative Decree No. 07 of 2021

M. Ekbal Anak®  Dr. Ahmad Ismaeel®> Dr. Sinan Ammar®

Abstract
Personal documentation and civil registries establish and provide
evidence of the civil and legal status of individuals, including as it
relates to birth, parentage, marriage and divorce, death, absence,
guardianship and nationality. In situations of forced displacement,
personal documentation is often lost, damaged or destroyed and
both formal and traditional civil status systems seriously
undermined. This article analyses the issue of legal identity in the
Syrian displacement and return context. This topic of research has
received surprisingly little academic attention, despite being an
urgent legal protection issue. This article demonstrates how the
recent Syrian legislative developments in 2021 facilitate access of
the internally displaced persons (IDPs) and returnees to legal
identity and civil documentation. The article concluded that the
right to legal identity is the right to have other rights including
nationality and to access basic services such as health and
education. Enhancing the legal awareness initiatives regarding the
importance of civil documents and records is also deemed a priority.

Key words: Internally displaced persons, IDPs, returnees, legal
identity, civil documentation, human rights, internal displacement.
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Introduction:

The right to be recognized as a person before the law is one of the
most basic human rights. Civil registration and documentation
matters are paramount to addressing current humanitarian issues, to
providing response and safeguarding the basic rights of IDPs,
refugees, returnees and other crisis-affected populations. It is also
an issue vital to creating conditions conducive for return of IDPs
and refugees. The primary responsibility for creating conducive
conditions rests with the national authorities, while the international
humanitarian community plays important complementary and
supportive roles.

Internal displacement is a cause for concern as the number of
internally displaced persons annually is astounding. In 2017, 30.6
million people were forced out of their homes due to conflict and
disasters.” This slightly fell to 27.8 million in 2018 with 54.3% of
total disaster displacement coming from the East Asia and Pacific
while 69.1% of conflict displacement came from Sub-Saharan
Africa.® Unfortunately, 2019 saw a huge spike in new displacements
at 33.4 million, noted as the highest in 12 years. The long-standing
conflict and violence led to approximately 4.57 million new conflict
displacements. More alarming is that 2019 holds the highest ever
recorded total of conflict displacement at 45.7 million people and a
first time estimate of 5.1 million total disaster displacements leading
to a final tally of 50.8 million IDPs.® Access to official civil
documentation has been complicated in situations of forced
displacement, as documents may be destroyed, damaged or
confiscated while civil registry offices may cease to function, and
their records may be destroyed or even intentionally targeted.

7- Internal Displacement Monitoring Centre (IDMC) and Norwegian Refugee Council (NRC),
Global Report on Internal Displacement, (2018). Geneva. Available at: https://www.internal-
displacement.org/global-report/grid2018/ [accessed 18 February 2021].

8- IDMC and NRC, Global Report on Internal Displacement, (2019). Geneva. Available at:
https://www.internal-displacement.org/sites/default/files/publications/documents/2019-IDMC-
GRID.pdf [accessed 20 February 2021].

9- IDMC and NRC, Global Report on Internal Displacement, (2020). Geneva. Available at:
https://www.internal-displacement.org/global-report/grid2020/ [accessed 20 February 2021].
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The article begins by providing a short account of how legal identity
problems manifest themselves for IDPs through providing the
conceptual definition, scope of their rights and the responsibility to
protect them. A description is given of the extent of the problem and
the consequences IDPs face due to a lack of legal identity. The
article pays attention to the functioning of civil registry systems, and
the issuance of civil status documentation such as birth certificates,
marriage certificates, death certificates and identity cards. The
article demonstrates the importance and instruments of facilitating
the right of IDPs and returnees to access civil status documentation
in light of the recent legislative developments in Syrian Arab
Republic (Syria), especially the new Civil Status Law (CSL) No. 13
of 2021 and the legislative decree No. 07 Of 2021 which provided
exemptions from the fines of delayed civil events. It analyses the
issue of legal identity in the Syrian displacement and return context;
and highlights the important need to clarify how legal identity can
best be guaranteed and protected.

Methods:

The objective of this article is to determine the impact of the new
legislative developments in Syria on facilitating the access of IDPs
and returnees to legal identity and civil documentation, as well as
ensuring informed national response and further development of
recommendations. The article will also provide an opportunity to
share information on existing legal frameworks with a view to
fostering improved support for durable solutions for IDPs and
returnees. The article would specifically highlight initiatives and
support provided on civil registration and documentation issues;
discuss progress and achievements in civil
registration/documentation; and identify possible gaps, and agree on
next steps to better prepare for support to access civil registration
and legal identity.

The article draws upon international reports, statements and reports

from UN field offices, the Office of the High Commissioner of

Refugees (UNHCR) and organisation of whom are the Internal

Displacement Monitoring Centre (IDMC) and Norwegian Refugee

Council (NRC). The article also analyses the main two national
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legal instruments: the new Civil Status Law No. 13 of 2021 and the
legislative decree No. 07 of 2021.

Questions explored in the article include: what is the interlink
between displacement and access to legal identity? What is the legal
framework applicable at the national and international levels? To
what extent the recent national developments positively impact
access to civil documentation?

This article considered the evolution of civil registration and
documentation as a human right under international law with
particular focus being placed on the right to birth registration and
the right to recognition as a person before the law in light of the
international conventions. As having a legal identity enables
someone to hold other rights under law including nationality and to
access basic services such as health and education.

The article then maps how legal identity is protected under
international law, in situations of displacement. It does this by
setting out the key provisions relating to legal identity under
international humanitarian law and international human rights law.
Taking stock of this factual and legal analysis, the article ends by
analysing why civil status documentation and legal identity is
becoming so vital. The article concludes by suggesting how legal
identity in situations of displacement and return can be protected
and secured.

Chapter One: Understanding legal identity and civil
documentation in contexts of displacement:

Civil registration is defined as the continuous, permanent,
compulsory and universal recording of the occurrence and
characteristics of vital events pertaining to the population, as
provided through decree or regulation in accordance with the legal
requirements in each country. As civil registration establishes the
existence of a person under the law, it has been the fundamental
means of conferring legal identity to an individual. Legal identity is
thus defined as the basic characteristics of an individual’s identity.
For instance, name, sex, place and date of birth and family ties that
are conferred through registration and the issuance of a certificate
81
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by an authorised civil registration authority following the
occurrence of a vital event such as birth, death, marriage or
divorce.'®

The Syrian crisis has resulted in the closure and destruction of
many civil registry offices. New births, marriages, divorces, and
deaths are often not entered into official records, leaving IDPs
without documents to prove these events took place. Since not
all records are digitally preserved, loss or destruction of original
documents can result in the permanent loss of this information.
Lack of civil registration and documentation services caused by the
disruption of governance structures has serious consequences for all
Syrian nationals, and IDPs and returnees in particular, as access to
civil registration and documentation is critical for the enjoyment of
fundamental rights, and for return to the place of origin when IDPs
and refugees of facilitating or limiting the enjoyment of basic
human rights, such as the right to food, the right are willing to return
to their place of residence and rebuild their lives.

Section One: Defining internally displaced persons and
responsibility for protecting them:

The Guiding Principles on Internal Displacement (GPID) defines
Internally displaced persons as “persons or groups of persons who
have been forced or obliged to flee or to leave their homes or places
of habitual residence, in particular as a result of or in order to avoid
the effects of armed conflict, situations of generalized violence,
violations of human rights or natural or human-made disasters, and
who have not crossed an internationally recognized border."

10- United Nations Department of Economic and Social Affairs (2014), Principles and
Recommendations for a Vital Statistics System, Version 03, available at:
https://unstats.un.org/unsd/demographic/standmeth/principles/m19rev3en.pdf [accessed 11 April
2021]

11- While the UN Guiding Principles on Internal Displacement are not legally binding, their
authority has been recognized globally, particularly as they draw from international humanitarian
and human rights law. The Africa Union in particular has codified the UN Guiding Principles on
Internal Displacement with the 2009 Convention for the Protection and Assistance of Internally
Displaced Persons in Africa (the so-called "Kampala Convention," preceded by the 2006 Great
Lakes Protocol on the Protection and Assistance to Internally Displaced Persons). The UN High
Commissioner for Refugees (UNHCR), Guiding Principles on Internal Displacement, 22 July
1998, available at: https://www.refworld.org/docid/3c3da07f7.html [accessed 03 March 2021]
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Analysis shows that the UN cites “armed conflict, situations of
generalized violence, violations of human rights or natural or
human-made disasters” as the causes of IDPs forced from their
homes to another within an “internationally recognized state
border”.

The primary responsibility for protecting IDPs, and all persons
within their own country, rests with the national authorities of the
country. National responsibility is a core concept of any response to
internal displacement. It is a fundamental operating principle of the
international community and is routinely emphasized by
governments themselves, as a function of their sovereignty.'? Yet, it
is sometimes the very governments responsible for protecting and
assisting their internally displaced populations that are unable or
even unwilling to do so, and might even be directly involved in
forcibly uprooting civilians. **

IDPs enjoy human rights that are articulated by international human
rights instruments and customary law. In situations of armed
conflict, moreover, they enjoy the same rights as other civilians to
the various protections provided by international humanitarian law.
Once persons have been displaced, they retain a broad range of
economic, social, cultural, civil and political rights, including the
right to basic humanitarian assistance, such as food, medicine,
shelter, the right to be protected from physical violence, the right to
education, freedom of movement and residence, political rights such
as the right to participate in public affairs and the right to participate
in economic activities.**

12- Global Protection Cluster (2010), Handbook for the Protection of Internally Displaced
Persons, available at: https://www.refworld.org/docid/4790cbc02.html [accessed 03 March 2021]

13 Addressing Internal Displacement: Framework for National Responsibility, The Brookings
Institution-Bern Project on Internal Displacement, 2005. Available at:
https://www.brookings.edu/wp-

content/uploads/2016/06/04_national_responsibility framework Eng.pdf [accessed 04 March
2021]

14- The Guiding Principles on Internal Displacement compiles human rights and humanitarian law
relevant to internally displaced persons. Further background are available at:
https://www.ohchr.org/EN/Issues/IDPersons/Pages/Standards.aspx [accessed 04 March 2021]

83



https://www.refworld.org/docid/4790cbc02.html
https://www.brookings.edu/wp-content/uploads/2016/06/04_national_responsibility_framework_Eng.pdf
https://www.brookings.edu/wp-content/uploads/2016/06/04_national_responsibility_framework_Eng.pdf
https://www.ohchr.org/EN/Issues/IDPersons/Pages/Standards.aspx

plad 13 ab ) ¢y gL (3 gild Jula -3 gal) g 7 9 3 (Blamu (B A 3B 4y 9l ) J g gl s
2021 alal 07 a8 ag i) o gus all g 2021

Section Two: Relevance of IDPs issues to lack of civil
registration and documentation

IDPs are initially unable to replace personal documentation that was
left behind, lost, destroyed, or confiscated in the conflict or disaster
situation, or during fleeing their home.™ This can result in
numerous issues, as such documents are often necessary to access
basic services. The fact that IDPs may be unable to replace lost or
destroyed personal documentation, even years after their initial
displacement, impedes their ability to become self-sufficient (as
such documents are essential to move freely, access social services,
qualify for reconstruction or compensation funds, purchase or rent
housing and land, enrol in school, and find employment in the
formal labour market).*®

Many IDPs are not aware how to issue personal documents or how
to replace their lost ones. Replacement of documentation is often
difficult for a variety of reasons, one of which is the complex
administrative procedures. Furthermore, some documents can only
be obtained from the area in which the person is registered in the
civil status record which could be sometimes inaccessible in some
operational contexts. Many IDPs are facing challenges in the birth
registration for reasons related to their unawareness about the
importance of registration, negligence, lack of proper official
documents needed for registration, or their inability to access areas
where their civil records are located."’

Section Three: Importance of legal identity revealed:

Having a legal identity is a basic human right. It allows IDPs to
travel, work, go to school, get married, confirm parentage,

15- Baker, H.M. (2019). Irag: No documents, no future, available at:
https://www.nrc.no/perspectives/2019/iraq-no-documents-no-future/ [accessed 07 March 2021]

16- Tull, K. (2019). Civil Documentation for Internally Displaced Persons (IDPs) in Protracted
Displacement. K4D Helpdesk Report. Brighton, UK: Institute of Development Studies. Available
at: https://resourcecentre.savethechildren.net/library/civil-documentation-internally-displaces-
persons-idps-protracted-displacement [accessed 07 March 2021]

17- UN High Commissioner for Refugees (UNHCR), Echoes From Syria Issue 1 - June
2014, Protection Sector/issue 1, available at:
https://www.refworld.org/docid/53a933434.html [accessed 11 April 2021]
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receive health care, access government services, vote, inherit,
buy and sell property — nearly everything. While many take the
right to a legal identity for granted through the issuance of birth
certificates, national identity cards, passports, and other
documents®®. This reveals how crucial civil status documentation is
for IDPs can be, in terms to freedom of movement, the right to
marry and the right to register a child, to protect its legal identity.
They also show how closely the lack or loss of civil status
documentation is linked to a heightened risk of statelessness. It is
very challenging for a person to establish legal identity and to
acquire a nationality without an officially recognized birth
certificate or equivalent birth registration documentation. Persons
without birth registration documentation or who have not been
registered may be denied access to essential services including
education and healthcare; they can face early marriages; they may
be more vulnerable to illegal adoption, military recruitment, child
labour and trafficking. The lack of birth registration or the absence
of documents does not, on its own, make a person stateless, but it
creates a high risk that people will not be considered nationals by
any state.

Section Four: Mapping the legal framework on legal identity for
IDPs and returnees:

The right to be recognised as a person before the law is in all major
international human rights instruments. The fact that Sustainable
Development Goal (SDG) 16.9 states that by 2030 there should be
‘legal identity for all” makes it extra important to explore the issue
of legal identity in armed conflict.'® This goal starts from birth
registration. This article demonstrates that there is much to be
worked out, in terms of deciding how the problem can best be

18- Clutterbuck, M., Cunial, L., Barsanti, P., & Gewis, T. (2018). Establishing legal identity for
displaced Syrians. Forced Migration Review. Available at
https://www.fmreview.org/syria2018/clutterbuck-cunial-barsanti-gewis [accessed 11 March 2021]

19- The Sustainable Development Goals (SDGs), also known as the Global Goals, were adopted
by all United Nations Member States in 2015 as a universal call to action to end poverty, protect
the planet and ensure that all people enjoy peace and prosperity by 2030. The 17 SDGs are
integrated—that is, they recognize that action in one area will affect outcomes in others, and that
development must balance social, economic and environmental sustainability, at:
https://sdgs.un.org/goals [accessed 21 April 2021]
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solved in crisis-affected environments. Any solution must be
delivered in a manner that not only provides everyone with a legal
identity at birth but that is sensitive to the more multidimensional
aspez%ts of legal identity that accompany an individual through their
life.

Every child has the right under international law to be registered at
birth, as States have a duty to register all births that occur in their
territory. This obligation on States is established by widely ratified
international human rights treaties, including the International
Covenant on Civil and Political Rights** and the Convention on
the Rights of the Child®. Both require States to proceed with
registration immediately after birth and without discrimination of
any kind, irrespective of the child’s legal status or that of the
parents.”® The Universal Declaration of Human Rights affirms
the right of every individual to recognition as a person before the
law, which is linked to legal identity and established, inter alia,
through registration of birth.?* Birth registration is also essential to
the implementation of safeguards for children who would otherwise
be stateless, including the safeguards contained in the 1961
Convention on the Reduction of Statelessness.?> The principles of

20- Op.Cit. Tull, K. (2019). Civil Documentation for Internally Displaced Persons (IDPs) in
Protracted Displacement. P.04.

21- International Covenant on Civil and Political Rights (ICCPR), Article 24(2); Convention on
the Rights of the Child, Article 7(1). See also, UN Human Rights Committee, CCPR General
Comment No. 17: Article 24 (Rights of the Child), 7 April 1989, at:
http://www.refworld.org/docid/45139b464.html ; and UNHCR, Conclusion on civil registration
No. 111, 2013 (17 October 2013), at: http://www.refworld.org/docid/525f8ba64.html [accessed 17
April 2021]

22 UN General Assembly, Convention on the Rights of the Child, 20 November 1989, United
Nations, Treaty Series, vol. 1577, p. 3, available at:
https://www.refworld.org/docid/3ae6b38f0.html [accessed 23 April 2021]

23- UN Human Rights Committee, General Comment 17 on Article 24 (Rights of the Child), 7
April 1989, at: http://www.refworld.org/docid/45139b464.html [accessed 18 April 2021]

24- The UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217
A (I11), available at: https://www.refworld.org/docid/3ae6b3712c.html [accessed 23 April 2021]

25- UN General Assembly, Convention on the Reduction of Statelessness, 30 August 1961, United
Nations, Treaty Series, vol. 989, p. 175, available at:
https://www.refworld.org/docid/3ae6b39620.html  [accessed 23 April 2021] and Article 7(2) of
the Convention on the Rights of the Child also requires State parties to ensure the implementation
of a child’s right to birth registration and to a nationality, in particular where the child would
otherwise be stateless. See also UNHCR, Guidelines on Statelessness No. 4: Ensuring Every
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equality and non-discrimination are central to the implementation of
universal birth registration because children who are vulnerable and
marginalized are also more likely to be unregistered.?® The UN
Committee on the Rights of the Child has formulated simple birth
registration standards for securing the registration of all children: a
universal, well-managed registration system that is accessible to all
and free of charge.”’

The UN Committee on the Rights of the Child has also
emphasized the ‘importance of facilitating late registration of birth
and ensuring that children who have not been registered have equal
access to health care, protection, education and other social
services”.”® This obligation is further outlined in the Guiding
Principles on Internal Displacement. It requires States to facilitate
the issuance of new documents or the replacement of documents
lost during displacement without imposing unreasonable conditions,
such as the return to the area of habitual residence in order to obtain
these or other required documents. The documents listed include
those needed for the enjoyment of civil and political rights,
protection against arbitrary arrest and detention, freedom of

Child’s Right to Acquire a Nationality through Articles 1-4 of the 1961 Convention on the
Reduction of Statelessness (21 December 2012), HCR/GS/12/04, at:
http://www.refworld.org/docid/50d460c72.html [accessed 21 April 2021]

26- Office of the UN High Commissioner for Human Rights (OHCHR), Strengthening policies
and programmes for universal birth registration and vital statistics development, A/HRC/33/22,
2016, at: http://ap.ohchr.org/documents/dpage _e.aspx?si=A/HRC/33/22 [accessed 21 April 2021]

27- UN Committee on the Rights of the Child (CRC), General Comment No. 7 (2005):
Implementing Child Rights in Early Childhood, 20 September 2006, CRC/C/GC/7/Rev.1, para. 25,
at: http://www.refworld.org/docid/460bc5a62.html [accessed 21 April 2021]

28- CRC, General Comment No. 7 (2005): Implementing Child Rights in Early Childhood, 20
September 2006, CRC/C/IGC/7/Rev.1, para. 25, at:
http://www.refworld.org/docid/460bc5a62.html. See also: UN Human Rights Council (HRC),
Birth registration and the right of everyone to recognition everywhere as a person before the law:
resolution adopted by the Human Rights Council, 24 March 2017, A/HRC/RES/34/15, at:
http://goo.gl/NeAgN3 ; HRC, Birth registration and the right of everyone to recognition
everywhere as a person before the law: Report of the Office of the United Nations High
Commissioner for Human Rights, 17 June 2014, A/HRC/27/22, at:
http://www.refworld.org/docid/53ff324e4.html ; HRC, The right to a nationality: women’s equal
nationality rights in law and in practice: resolution adopted by the Human Rights Council, 18 July
2016, A/JHRC/RES/32/7, para. 8, at: http://www.refworld.org/docid/57€910044.html ; HRC,
Strengthening policies and programmes for universal birth registration and vital statistics
development, 1 July 2016, A/HRC/33/22, at: http://www.refworld.org/docid/57e13b2a4.html
[accessed 22 April 2021]
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movement, and the right to vote, as well as economic, social and

cultural rights, including education, adequate housing, and health
29

care.

Registration of births is a constitutional and legal duty and the right
of the new-born. The 2012 Constitution of the Syrian Arab
Republic affirms that the State has the duty to protect children, as
stipulated in article 20, paragraph 2, of the Constitution: “The state
protects and encourages marriage, works to remove the physical and
social obstacles that hinder it, protects motherhood and childhood,
cares for young people and provides them with the conditions to
develop their talents”. Syria also acceded to the International
Covenant on Civil and Political Rights in 1969 and entered it into
force in 1976.%° Moreover, Article 12 of the Covenant stipulates that
everyone lawfully within the territory of a State shall, within that
territory, have the right to liberty of movement and freedom to
choose his/her residence and shall be free to leave any country,
including his’her own.®* Civil registration and documentation,
have a legal dimension fully enshrined in national law and
international instruments ratified by the Syrian Arab Republic®
as well as in other recognized compilations of legal principles.®
The Syrian Civil Status Law—Legislative Decree No. 26 of 2007,

29- Principle 20 of GPID, at: https://www.refworld.org/docid/3c3da07f7.html [accessed 03 March
2021]

30- OHCHR, UN Treaty Body Database, Ratification Status for Syrian Arab Republic, at:
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?CountrylD=170&Lang=
EN [accessed 23 April 2021]

31- Article 4 of the same Covenant stipulates that in time of public emergency which threatens the
life of the nation and the existence of which is officially proclaimed, the State Parties to the
present Covenant may take measures derogating from their obligations under the present Covenant
to the extent strictly required by the exigencies of the situation, provided that such measures are
not inconsistent with their obligations under international law and do not involve discrimination
solely on the ground of race, color, sex, language, religion or social origin, at:
https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx [accessed 22 April 2021]

32- Date of ratification: Convention on the Rights of the Child (15 July 1993), International
Covenant on Civil and Political Rights (21 April 1969), Convention for the Elimination of
Discrimination Against Women (28 March 2003).

33- Key rights include the right of all human beings to recognition as a person before the law; the
right of all children to a name, identity, birth registration and nationality; the right of children to
know and be cared for by their parents; the right of women to enter into marriage only with their
free and full consent; and, more broadly, the right of all persons to family life and family unity.
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as amended by Law 20/2011, Decree 69/2012, Decree 70/2012,
Law 24/2015 and Law 4/2017 and recently was replaced by Law
No. 13 of 2021 outlines the roles and responsibilities of the civil
registry, the key procedures for obtaining a birth certificates, death
certificates, family booklets as well as the required national identity
card. The second chapter will analyse the new civil status law No.
13 of 2021 as well as the legislative decree No. 07 of 2021
considering their impact on enhancing access to legal identity and
civil documentation in the Syrian context.

Chapter Two: Impact analysis of the national Ilegal
developments to facilitate access to legal identity:

The Directorate of Civil Affairs in the Ministry of Interior in the
Syrian Arab republic is the authority in charge of the registration of
birth, death, marriage, divorce and the correction of records, in
addition to issuing identity cards and family booklets for Syrian
nationals. The Civil Registry Centre shall register the citizens’
records electronically and add to them the newly occurring civil
status events, whether occurring inside the State or abroad, and
provide documents thereof; and provide personal identification
cards and family booklets to the citizens in accordance with the
provisions of this Law. The civil records of the civil registry shall
have legal probative value and shall serve as a source of population
statistics of all forms. During the displacement and return context,
the main legal concerns include, but are not limited to the issuance
of identity cards and family booklets, lineage and marriage
authentication, birth registration and housing, land and property
(HLP) issues including property registration and seeking damages.

This chapter highlights the impact of the national legal
developments for IDPs and returnees to access to civil
documentation and legal identity. Reference will be made to the
Legislative Decree No. 07 of 2021 which provided exemptions from
fees and fines for delayed civil events. The new Syrian Civil Status
Law No. 13 of 25 March 2021 will be touched upon.

Section One: Exemption of delayed civil fines, Legislative
Decree No. 7 of 2021
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On 11 April 2021, the Syrian president Bashar Al-Asad issued the
Legislative Decree No. 07 of 2021 which read as:” Syrian citizens,
and the like, who have delayed registering civil status events, or
obtaining the national identity card or the family booklet shall be
exempted from the fees and fines provided for in the legislative
decree No. 13 of 2021. This legislative decree shall be in force for

six months as of its effective date”.>*

Analysing the legislative decree No. 07 of 2021, it exempts from the
financial burden on Syrian nationals whether they are inside Syria
or abroad, and those registered Palestinians inside Syria, to obtain
the identity and family cards and recording their civil status
incidents considering the fact that it is possible that nationals IDPs
may have refrained from registering the civil incidents (birth, death
or marriage) as a result of his financial hardship. For instance, the
fine for delay in obtaining the family and personal cards is estimated
at 7,000 SP, and that the fine for delaying the registration of the
event, whether it is “birth, death, marriage or divorce” ranges from
5,000 to 20,000 SP. All these fines are included in the exemption
decree. The decree will be implemented directly after its publication
in the official gazette, and then it will be circulated to all
directorates and centers of the civil registry.*® As of writing this
paper, the executive orders have not been issued yet. This legislative

decree shall be in force for six months as of its effective date”.*®

The legislative decree No. 07 of 2021 is not the first step taken by
the Syrian authorities to facilitate IDPs access to civil
documentation and legal identity. It builds upon the Legislative
Decree (LD) No. 11 of 02 July 2019 issued by the Syrian president
Bashar Al-Asad related to exemption of fines and fee for the IDPs

34- Article 01 of the Legislative Decree No. 07 of 2021, available at:
https://www.sana.sy/?p=1357264 [accessed 13 April 2021]

35- The Head of Civil Affairs Directorate confirmed that pointed out that any citizen, or the like,
can be directly exempted from the fines upon approaching the civil registry to register the civil
incident that she/he was late in registering, indicating that the decree includes Syrian citizens,
whether in Syria or abroad, including those of similar status, i.e. registered Palestinians. Al-Watan
Newspaper, Issue No. 3457, 11 April 2021, available at: https://alwatan.sy/archives/254452
[accessed 13 April 2021]

36- Article 01 of the Legislative Decree No. 07 of 2021.
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as well as for the returnees for one year from July 2019 until July
2020.%" The executive orders issued under decision No. 308 of July
2019 by the Minister of Interior indicated that Syrian citizens, and
the like, who have delayed registering civil status events, or
obtaining the national ID card or the family booklet shall be
exempted from the fees and fines based on the following criteria:

1-The citizen shall be originating from the areas that have been
subjected to terrorist acts. Such areas shall be determined by the
Central Administration of Civil Affairs. Or from citizens who have
been displaced in or out the Syrian Arab Republic. The case of
internal displacement shall be proved by residence permit ‘Sanad
Igama’ or police investigations\ police report. The external
displacement is confirmed by a departure statement issued by the
Immigration and Passports Department, a passport, police
investigations\ police report or the receipt of civil status documents
from outside the country.

2-The civil events covered by the provisions of this decree shall take
place after the date of 15/03/2011.

3-The due date of the personal or family card shall be after the date
of 15\03 \2011.

The executive orders stated that the required documents to prove the
civil event or obtain a personal or family card shall be submitted in
accordance with the applicable legal procedures. It also stated that
the provisions of this decree shall be applied to the Palestinian
Arabs registered in the General Authority for Palestinian Arab
Refugees in Syria, with regards to the above-mentioned principles.
To quantify the impact of this legislative decree, it applies to the
whole Syrian territories. For instance, it includes areas in Rural

37- Article 01 of the Legislative Decree No. 11 of 2019 read as: “Syrian citizens, and the like, who
have delayed registering civil status events, or obtaining the national 1D card or the family booklet
shall be exempted from the fees and fines provided for in LD No. 26 of 12 April 2007 if the delay
was due to their areas being subject to terrorist acts, or their displacement in/out of the Syrian Arab
Republic caused by such terrorist acts”. The full text 1is available at:
http://www.sana.sy/?p=972031 [accessed 14 April 2021]
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Damascus in 21 districts and 08 areas in Damascus to be exempted
from fines and fees.*®

Section Two: the new Civil Status Law, law No. 13 of 2021

On 25 March 2021, the Syrian president issued Law No. 13 of 2021;
the new Civil Status Law to replace the Civil Status Law
promulgated by Legislative Decree No. 26 of 2007 and its
amendments.* The new law includes fundamental amendments that
will contribute to the development of civil status work in line with
the automation system, improve the quality of services, simplify
procedures and shorten them in a faster time, and in the easiest way
to reduce the effort and costs. The new law provides for an
electronic compilation of personal data pertaining to the civil status
of citizens, expatriates and residents along with their national
numbers.*® The digital nature of the Civil Registry database means
that the national numbers of citizens and residents will result in less
chances of mistaken identities due to similar names and the ability
to submit recordable data at any respective center in Syria wherever
convenient. In practical terms, Syrian citizens including IDPs are no
longer required to return to their home province to file registration
papers or request services from the Civil Registry but rather can
visit any such center nearest to them to carry out such procedures,
which is a stark departure from previous practices.** Following the

38- The researcher has only been permitted to read the areas at the premises of the Civil Registry
Department. A case in point is the included areas in Damascus and Rural Damascus. The areas
subject to terrorist acts in Damascus are: Jubar, Qabboun, Barzeh, Al-Qadam, Al-Tadamoun, Al-
Abaseein and karajat Al-bolman and Yarmouk camp.in Rural Damascus, there are 21 Districts\
Civil Registry Departments which are: Al Tal, Harasta, Dummier, Harran Al-Awameed, Al-
Nashabieh, az-Zabadani, Ain Al-Fijeh, Madaya, Jirud, Ma’loula, Al-Rhaiba, Daraya, Al-Hajar Al-
Aswad, Yabroud, Al-Haramoun, Sa’sa, Kafar Batna, Muliha, Babila, Qudsaya and Arbin. A total
of 114 City, sub districts and communities are included within these districts.

39- Civil Status Law No. 13 of 2021 is available at: http://www.sana.sy/?p=1344988 [accessed 15
April 2021]

40- Article 01 of Law No. 13 stated that: “the One Civil Status Office of Syria (OCSOS) is the
database comprising the information of all the State citizens, in which their events shall be
registered wherever they occur, and a citizen shall be represented by a single record identified by
his/her national number. It shall also include the events occurring to non-Syrians on the State
territory”.

41- Article 15 of Law No. 07 stated that: “When a citizen’s civil status event occurs inside the
State territory, the documents proving the occurrence of the event are to be provided to any civil
registry center which shall register the event immediately”.
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displacement, it has become impractical and costly for many
citizens to travel to their home provinces for such administrative
processes. But the appropriate use of technology is determined by
the environment in which it is being utilised. The use of any
technology cannot be dissociated from concerns over adequate
infrastructure, energy supply, and sustainability as well as growing
concerns over security, scalability, and privacy. Hence, focus needs
to be given on supporting the State with restoring basic necessities
such as stabilising the conflict situation, providing life-saving
services and building the minimum infrastructure, before
technological solutions can prove to be the most beneficial or
sustained.* Some positive steps have been taken to address
documentation issues. A legal aid programme funded by the Office
of the United Nations High Commissioner for Refugees (UNHCR)
includes counselling and assistance on documentation and
registration issues. It also supports the technical rehabilitation of
damaged civil registry centers and departments in affected areas
during the crisis.** Measures to raise awareness of the importance of
personal status documentation and existing procedures and build the
capacities of local non-governmental organizations to provide
internally displaced persons with technical assistance and legal
advice have also been important.

The new civil status law also reaffirms that the civil registry may be
transferred to other safe locations subject to the Minister’s approval
upon a request by the Central Administration and under its
supervision. This is in the event that the civil registry, its software
or its backups are at risk of loss/damage due to disturbances, war,
natural disasters or state of emergency. The Central Administration

42- In emergency situations, such as conflict, displacement or public health emergencies,
establishing reliable and resilient civil registration and identity systems can prove to be
challenging and call for specific coordination and collaboration with the State and partner
organisations to improve the systems and services in place and prevent situations of statelessness.
Sandra Sfeir (2019), Civil Registration and Legal Identity in Humanitarian Settings, London
School of Economics and Political Sciences. Auvailable at:
https://blogs.lse.ac.uk/mec/2019/05/03/civil-registration-and-legal-identity-in-humanitarian-
settings/ [accessed 18 April 2021]

43- UNHCR (2019). Global Report, at:
https://reporting.unhcr.org/sites/default/files/gr2019/pdf/GR2019 English_Full_lowres.pdf# ga=2
.90002395.1934537385.1619166703-600627513.1612292315 [accessed 22 April 2021]
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must also take the necessary measures to keep the computerized
work active and reliable during emergencies.** In the event that the
civil registers are lost or damaged, or the written/computerized
records are deemed void for any procedural or technical reason, the
most recent backup shall be referred to, subject to the Minister’s
approval, and the lost data shall be re-recorded.* The new civil
status law states that the informant must provide a certificate
proving its occurrence of any civil event along with its documents
within three months as of the event’s occurrence if it occurs inside
the country. This amendment will help IDPs access civil registries at
the nearest to avoid any financial fines in case they faced hardship
to register the civil event within the previously stipulated period of
30 days™.

Among the amendments several new procedural elements were
introduced, which are likely to facilitate access to regular civil
documentation by Syrian citizens within and outside the country.
Such amendments include, inter alia, the possibility for a broader
range of family members being able to request copies of civil
documents for Syrians unable to access civil registries*’; and the
clarification that wives, single adult children, legal custodians and
their Legal representatives are entitled to obtain replacement family
booklets.*® This amendment aims to respond to the needs that
emerged during the crisis, when the owner of the family booklet is

44- Article 09 of Civil Status Law No. 13 of 2021.
45- Article 10 of Civil Status Law No. 13 of 2021

46- Article 14 of Civil Status Law No. 13 of 2021. It is worth mentioned that article 14 of the
cancelled civil status law No. 26 of 2007 (cancelled) stated that: “civil status event occurring
inside Syria are to be reported within 30 days; whereas such event occurring outside Syria shall be
reported within 90 days of the event”.

47- Article 22 of Civil Status Law No. 13 of 2021stated that: “The subject of a certain record may
request from the head of Centre to have any relevant civil status documents provided to him/her or
to his/her ascendants, descendants, spouse, siblings and their families, i.e. their spouses and
children, or to the legal representative. Official entities shall also be entitled to such right”.

48- Article 56 of Civil Status Law No. 13 of 2021 stated that: “A. Each of the following shall have
the right to a first-time family booklet or a replacement due to loss/damage: The husband or the
wife; Single adult children, if both parents are dead or absent due to travel or imprisonment, or the
father is dead and the mother has remarried, or the mother had been divorced before the father
died; The legal custodian, if there are no single adult children, and in accordance with Item (2) of
this Clause. Legal representatives of the persons indicated in Clauses (A) and (B) may take the
necessary measures to receive the family booklet on their behalf”.
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not available due to their death, disappearance or flight abroad but
the wife or the legal custodian of the children (e.g. an uncle or
grandparents). Additionally, the amendments mention the wife
explicitly, which is important as in the past, it was up to the official
in the registry department to accept their application.

Additional positive amendment is that the new civil status law
abolished the rule determined by article 61 of Law 26 of 2007
which determined that replacements for family booklets will only be
iIssued once a year, irrespective of the circumstances of the case,
affecting those being multiply displaced in short periods with a
heightened risk of losing civil documentation. As per the new civil
status law, it is possible to obtain a replacement for the family
booklet more than once a year.”* The new civil status law
considered the fact that any households lose or incur damages to
their family booklets more than once a year due to multiple
displacements. With the new amendment, many displaced
households will be able to access official services or benefit from
humanitarian assistance, as such documentation is required by
various humanitarian actors.”® The law requested every Syrian Arab
citizen, male or female, who has completed fourteen years of age,
must obtain a personal identification card from any civil registry
centre in the State within one year of completing the
aforementioned age. The new amendment will facilitate IDPs access
to legal identity at the nearest civil registry available where they are
living instead of the costly travel to their original civil registry
where their civil records were first registered.” In the event of
damage/loss of a personal identification card, or
correction/amendment to any of its information in the civil registry,

49- Article 61 of Law 04 of 2017 stated that: “The replacement of a lost/damaged family booklet
will be issued only once a year”.

50- Attention shall pe paid to the fact that Article 68 of Law No. 13 of 2021 stated that a penalty of
one to six months’ imprisonment, or a fine of SYP 200,000 (two hundred thousand Syrian pounds)
shall apply to anyone who keeps his/her family booklet after having claimed it lost and obtained a
replacement; uses his/her family booklet in a manner contrary to reality after correcting or
amending its information in the civil registry and before adding the changes to it.

51- Article 49 of Civil Status Law No. 13 of 2021. Once the identity card obtained, a valid
personal identification card shall be deemed legal evidence of its holder’s identity, and he/she must
have it on him/her at all times and present it to the public authorities when required.
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its holder shall be required to apply for a replacement within thirty
days as of the date of correction, amendment, damage or loss.

The new civil status law also facilitates the civil registration process
of Maktoom persons who are any person whose father or both
parents are registered in the State civil records, or descends
originally from the State, but has not been registered within the set
registration deadline.®* The new mechanism provided by Law No.
13 is that any correction or amendment of civil status records shall
only be made upon a final court ruling. The civil magistrates’ court
shall consider motions of correction and amendment. The court
hearing the case shall request from the concerned directorate to
delegate a representative to attend the hearing.>® Under this
amendment, any civil magistrates’ court will be competent for the
judicial procedures instead of the court of the original civil record
which might be in another district or governorate.

On the other hand, the new law reviewed the levels of
administrative fees and fines for non-compliance with application
deadlines for identity cards and family booklets. It is feared that
Increasing their financial burden through such significantly
increased fees and fines will lead to even greater exposure to risks
associated with the lack of civil documentation and related
vulnerabilities. It can be recognized that the increases are aimed at
motivating the population to adhere more strictly to the deadlines,
thereby addressing a situation where many persons are without such
documentation. Similarly, fines for delayed registration of civil
status events have seen significant increases, including the increase
for delayed child registration.>* For this reason, the legislative
decree No. 07 was issued on 11 April 2021 to provide exemption
from fees and fines provided for in the legislative decree No. 13 of

52- Article 01 of Civil Status Law No. 13 of 2021.

53 Article 44 of Civil Status Law No. 13 of 2021.

54- Article 61 of Civil Status Law No. 13 of 2021 stated that: “A fine shall be imposed for failure
to report the occurrence of a civil status event as follows: SYP 5,000 (five thousand Syrian
pounds) for failure to report within the deadline set forth in Article (14) of this Law; SYP 15,000
(fifteen thousand Syrian pounds) for failure to report within a year of occurrence of the event; SYP
20,000 (twenty thousand Syrian pounds) if a maktoom fails to apply for registration within a year
of reaching the age of majority.
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2021 withing a period of six months. The exemption is initially
provided for all nationals inside and outside Syria irrespective of the
original civil record.

Conclusion:

This article has shown that legal identity shall be understood as a
humanitarian necessity — like food and water. Solutions must start
with recognition of the fundamental importance of the right to a
legal identity, continue with an understanding as to why some
displaced persons have been wunable to obtain such
documentation, and conclude with practical steps and measures
to assist displaced persons and returnees to obtain such vital
documentation in full compliance with the national and
international law. It demonstrates the cascading problems that can
stem from a lack of legal identity including including housing, land
and property (HLP) rights. The article has also explored that the
long-term risk is that missing, expired or incomplete
documentation could become a significant obstacle to return and
other durable solutions.

The article also highlighted the positive impact of the recent
national legal developments to enhance access to legal identity.
Introduction of digital systems by Law No. 13 of 2021 would surely
take some pressure off nationals to keep their own legal identity
safe, for the duration of their lifetime. Yet it is important not to
move too swiftly in this direction because digitalized systems also
bring problems associated with data privacy and technical
infrastructure, and these too would likely to become more profound
in times of crises. On the other hand, the impact of the legislative
decree No. 07 of 2021 is highly recognised in enhancing IDPs and
returnees’ access to civil documentation through the provision of
exemption from fines and fees within a period of six month of its
force. The distinguished point is the general text of this legal
instrument which makes it applicable to all Syrian nationals in Syria
and abroad irrespective of the original civil record. The article
concluded with the need to enhance the concerted and coordinated
effort by all stakeholders to facilitate the widespread
confirmation of the legal identity of IDPs and returnees, allow
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them to access their basic rights and entitlements, support the
national authorities in civil registration including through
restoration of national civil registration systems to facilitate the
rapid and affordable issuance of legal identity documents.
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The Legislative Decree No. 07, issued on 11 April 2021.
The Civil Status Law No. 13, issued on 25 March 2021.
The Legislative Decree No. 11, issued on 02 July 2019.
The Law No. 04, issued on 9 February 2017.

The Civil Affairs Law No. 26, issued on 12 April 2007.
Guiding Principles on Internal Displacement, 22 July 1998
Convention on the Rights of the Child, 20 November 1989.

International Covenant on Civil and Political Rights,
Adopted on 16 December 1966 while
entry into force 23 March 1976.

Convention on the Reduction of Statelessness, 30 August
1961.

Universal Declaration of Human Rights, 10 December 1948.
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Challenges to Housing, Land and Property Rights
of Syrian Displaced and Returnee Women:
Analytical Framework

M. Ekbal Anak* Dr. Ahmad Ismaeel®  Dr. Sinan Ammar®

Abstract

Housing, land and property (HLP) rights are about having a
home, free from the fear of forced eviction; a place that offers
shelter, safety and the ability to secure a livelihood.
Displacement has increased the existing vulnerabilities that
women face in terms of land titling and ownership. This article
examines the extent to which Syrian displaced and returnee
women enjoy access to housing, land, and property (HLP) rights.
It also highlights the legal and normative legal basis at the
national and international levels which supports women’s HLP
rights. found that displaced and returnee Syrian women do have
a range of HLP rights under the mix of statutory and customary
situations. There are no legal restrictions on women’s access to
land. Though, women’s land ownership remains very low, with
the great majority of land owned by men. The article suggests
working at three levels: engaging with the relevant authorities,
the community and the policy makers. It concludes by saying
that women’s HLP rights are very critical, and the reconstruction
phase needs to have such gender perspective to support women
empowerment.

Key words: Internally displaced persons, IDPs, returnee, women,
Housing, Land and Property rights, HLP, internal displacement.
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Introduction:

The impact of the prolonged crisis on people, services and access
during the course of 2020 has led to a 21 per cent increase in the
number of Syrians in need of humanitarian assistance, from 11
million in 2020 to 13.4 million in out of 17.5 million estimated to be
the total population of Syria according to the Humanitarian Needs
Overview (HNO) for 2021. Internally Displaced Persons (IDPs)
constitute half of all people in humanitarian need in Syria in 2021 of
whom women are over than 50 per cent ’

The right to Housing, Land and Property (HLP) refers to the totality
of possible entitlements. This means women have legal rights in,
access to and control over land, housing and property. “Legal rights
in land, housing and property” broadly refers to security of tenure,
that is, rights to own, lease, rent, mortgage or dwell on land, housing
and property and the right not to be forcibly evicted.® The
challenges to HLP rights that women already faced in Syria prior to
2011 have been exacerbated by the crisis. Returnee and displaced
women often lack the necessary documents to claim their rights,
such as death certificates or marriage contracts needed for
inheritance or engaging formal procedures to claim land or property
rights. This may be the result of damage or loss of official
documents.

In the context of this article, "women" refers to single, married,
divorced, and widowed regardless of any race, class, ability, age,
etc. This paper assumes that “women’s HLP rights” must be
“independent” rights, that is, “rights that are formally untied to male
ownership. On the other hand, the term "land" in this article refers

7- United Nations Office for the Coordination of Humanitarian Affairs. (2021). Needs and
Response Summary. Available at:
https://reliefweb.int/sites/reliefweb.int/files/resources/syria_2021 humanitarian_needs_overview.p
df (accessed 30 May 2021).

8- Bina Agarwal. (1994). A Field of One’s Own: Gender and Land Rights in South Asia.
Cambridge: University of Cambridge. Awvailable at: https://genderandsecurity.org/projects-
resources/research/field-ones-own-gender-and-land-rights-south-asia (accessed 05 June 2021).
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to all land whether it is agricultural, inherited, arable, leased,
occupied, unoccupied, etc. The property” refers to immovable
property. The term ‘“housing” is used as it has been defined in
international human rights law and refers to a physical structure in
which people can reside, as well as the attributes required in order
for housing to be adequate.” This article begins with the legal
framework that protects women’s HLP rights at the national and
international level. It then examines the challenges women face in
claiming their HLP rights. The article also reflects on the legal
assistance provided for women to access HLP rights. Findings
indicated that while Islamic jurisprudence and the legal system in
Syria provide no barriers for women to access to, use of and control
over land — and housing, social norms and traditions often stand as
obstacles to the legal rights when it comes to women’s HLP rights.

Objective:

The objective of this article is to enhance the awareness and
understanding of the Syrian HLP rights framework and regulation
from the gender perspective, and help to identify main barriers and
obstacles, and prospective solutions. Women’s HLP rights are the
main conditions to guarantee the economic stability and protection
as durable solution in the context of recovery.

Research questions:

The main research question consists to explore to which extent
returnee and displaced women are having their HLP rights from a
gender perspective in Syria. The following secondary questions are
derived from the main question and will help to investigate and
answer it:

- How multiple legal frameworks regulate women’s rights in
access to HLP rights in Syria?

9- UN Committee on Economic, Social and Cultural Rights. (1991). General Comment No. 4 on
the Right to Adequate Housing. UN Doc. EC/12/1991/41. Awvailable at:
https://www.un.org/ruleoflaw/files/landandpropertypostconflict.pdf (accessed 03 June 2021).
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- What are the barriers which can be identified regarding the in
accessing HLP rights by Syrian?

- What are main consequences of these barriers for women’s land
and property rights access in Syria?

- What need to be addressed to protect women’s HLP rights in
post-crisis situation?

- What are the best practices to promote and sustain women’s
access to HLP rights that can be used in Syrian context?

Methodology:

A qualitative process of research and data analysis is adopted. The
available data was collected from the credible primary and
secondary sources. Desk review is conducted to provide the
overview of existing resources on HLP and gender alongside with
analysis of existing Syrian laws and legal procedures.

Result and discussion:

Chapter One: Legal basis for women’s HLP rights:

According to the Guiding Principles on Internal Displacement,
(IDPs) are "persons or groups of persons who have been forced or
obliged to flee or to leave their homes or places of habitual
residence, in particular as a result of or in order to avoid the effects
of armed conflict, situations of generalized violence, violations of
human rights or natural or human-made disasters, and who have not
crossed an internationally recognized border." *°

Even though women’s HLP rights are protected by international
instruments and national laws, the legal protection doesn’t treat
women equally. International legal protection of HLP rights is based
on key provisions within the Universal Declaration of Human
Rights (UDHR), the International Covenant on Economic, Social
and Cultural Rights (ICESCR), the International Covenant on Civil
and Political Rights (ICCPR), and the Convention on the

10- The UN High Commissioner for Refugees (UNHCR). (1998). Guiding Principles on Internal
Displacement. Available at: https://www.refworld.org/docid/3c3da07f7.html [accessed 03 April
2021]

107


https://www.refworld.org/docid/3c3da07f7.html

hdad Ul reailall g cla JUN @il ) geal) pludll AuSball g ) 19 LSy (G g8a Clyaas

Elimination of all Forms of Discrimination Against Women
(CEDAW). At the national level, the Syrian authorities have
constitutionally promoted gender equality, but legal realities are
often very different due to social, cultural, religious, and historical
factors. The analysis of the contents of the personal status law
(PSL), the nationality law, and the penal code indicate imbalanced
enjoyment of rights by men and women in Syria.

Section One: International legal and normative framework
1. ICCPR, ICESCR, CERD and UDHR:

Syria is a party to several international instruments that require the
State to protect and promote women’s rights, including HLP rights,
and to penalise persons who use violence or discrimination against
them. These international legal frameworks cover the International
Covenant on Economic, Social and Cultural Rights (ICESCR,
accessed by Syrian Arab Republic on 21 April 1969) and the
International Covenant on Civil and Political Rights (ICCPR,
accessed by Syrian Arab Republic on 21 April 1969). Article 3 of
the ICESCR calls on States parties to “undertake to ensure the equal
right of men and women to the enjoyment of all economic, social
and cultural rights set forth in the present Covenant” and prohibits
discrimination based on gender. Security of tenure was asserted by
Article 11(1) which protects the right to adequate housing, and
Article 2(2) which provides for non-discrimination. Additionally,
the right to tenure security cannot be subject to any form of
discrimination, further underscored by the Convention on the
Elimination of Racial Discrimination (CERD, accessed by Syrian
Arab Republic on 21 April 1969). This protection applies to a broad
spectrum of tenure forms, including ownership, rental, informal
settlements, and customary usage. Article 3 of the ICCPR
guarantees equality between women and men, and Article 4
prohibits discrimination based on gender, among other “grounds of
race, colour, sex, language, religion or social origin”. Article 17 also
protects persons from arbitrary or unlawful interference with their
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home. In addition, Articles 3 and 26 provide for non-discrimination
and equal protection before the law.

The Universal Declaration of Human Rights (UDHR) also has many
relevant provisions regarding gender equality and HLP rights
protection, which are the basis of the ICCPR, ICESCR and CERD,
but as a Declaration, it is not subject to ratification. Article 2 sets
the principle of non-discrimination, including based on gender, in
the enjoyment of rights guaranteed in the Declaration. Among many
other rights, the Declaration recognizes the rights to property, food,
housing and education. Article 25(1) also states that everyone has
the right to an adequate standard of living including housing, and
Article 17 provides that everyone has the right to own property
without arbitrary interference.

2. CEDAW:

The Convention Against Elimination of Discrimination Against
Women (CEDAW) is another important international legal
instrument to promote the protection of women’s rights at national
level. CEDAW calls on States parties to end discrimination
against women in laws, policies and practices, including through the
adoption of temporary special measures some of which concern
HLP rights. For example, Article 14(2) (h) obliges states parties to
eliminate discrimination against women in respect of women in
rural areas to ensure they enjoy adequate housing. Articles 15 and
16 provide for gender equality and for equal rights regarding in
property during and after marriage. On 28 March 2003, Syria
acceded to CEDAW, but many reservations have been made
referring to sharia.”® The reservations made by Syrian Arab

11- On 18 December 1979, the Convention on the Elimination of All Forms of Discrimination
against Women was adopted by the United Nations General Assembly. It entered into force as an
international treaty on 3 September 1981. Available at:
https://www.ohchr.org/EN/ProfessionalInterest/Pages/ CEDAW.aspx (accessed 20 May 2021).
There are 189 country parties to CEDAW. Available at: https://indicators.ohchr.org/ (accessed 20
May 2021)

12- Syria made reservations to article 2; article 9(2); article 15(4); article 16(1 sub c, d, f, g);
article 16(2); and article 29(1) CEDAW. “ subject to reservations to article 2; article 9, paragraph
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Republic exclude the application of certain CEDAW provisions,
most notably those that guarantee equal rights of men and women in
matters pertaining to marriage and family life.

3. The Pinheiro Principles:

The 2005 Pinheiro Principles on housing and property restitution for
refugees and displaced persons are endorsed by the United Nations
Sub-Commission on the Promotion and Protection of Human
Rights.*® These principles are highly relevant in the context of Syria
due to the large numbers of internally displaced people, most of
whom are women and children. They underscore the importance to
consider women and their rights in the process. The Principle 4
hones on ensuring gender equality by States in the process of
management of housing, land and property restitution programmes,
land policies and practices, and avoid to disadvantage or
discriminate women and girls: “This provision is meant to combat
gender discrimination which may occur when only male ‘heads of
households’ are informally recognised as rights holders or when
they are provided with formal title to housing or other property
ownership rights, leaving women without legal control over what
should also be treated as their property. This bias is often most
visible when women are regarded as the ‘head of the household’
only if they are single or otherwise unaccompanied by a man.”"

2, concerning the grant of a woman's nationality to her children; article 15, paragraph 4,
concerning freedom of movement and of residence and domicile; article 16, paragraph 1 (c), (d),
(f) and (g), concerning equal rights and responsibilities during marriage and at its dissolution with
regard to guardianship, the right to choose a family name, maintenance and adoption; article 16,
paragraph 2, concerning the legal effect of the betrothal and the marriage of a child, inasmuch as
this provision is incompatible with the provisions of the Islamic Shariah; and article 29, paragraph
1, concerning arbitration between States in the event of a dispute.” See:
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=1V-
8&chapter=4&clang=_en#EndDec (accessed 01 May 2021)

13- UN Sub-Commission on the Promotion and Protection of Human Rights. (2005). Principles on
Housing and Property Restitution for Refugees and Displaced Persons. Available at:
https://www.refworld.org/docid/41640c874.html (accessed 20 May 2021)
14- Inter-Agency. (2007). Handbook on Housing and Property Restitution for Refugees and
Displaced Persons. Implementing the ‘Pinheiro Principles. p.36. Available at:
https://www.refworld.org/docid/4693432c2.html (accessed 20 May 2021)
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4. Guidance Note of The Secretary-General on the UN and
Land and Conflict:

On 15 March 2019 the Secretary-General endorsed the Guidance
Note of the Secretary General on “The United Nations and Land and
Conflict”. This note supports human-rights based and gender-
sensitive approach to promote women’s rights to access, own,
control and inherit land in the context of the post-conflict
assistance.™

5. Guiding Principles on Internal Displacement (GPID):

The Guiding Principles on Internal Displacement (GPID) of
UNCHR adopted in 1998 set out the rights and guarantees relevant
to the protection of internal displaced persons (IDPs) in all phases of
displacement, in the context of equal access to rights and prevention
of discrimination.®® The GPID compiles human rights and
humanitarian law relevant to internally displaced persons. Those
principles include a statement about equal access of women to
shelter and housing: “Special efforts should be made to ensure the
full participation of women in the planning and distribution of these
basic supplies.” *’

Section Two: National legal framework

Syria is a multi-religious country and has a mixed juridical system,
which was historically developed based on French, Ottoman and
Islamic Law.

1. The Syrian constitution:

Several articles of the Syrian Constitution of 2012 confirm the
religious pluralism, which is also reflected in the Personal Status

15- The Guidance Note is available at https://unhabitat.org/node/142477 (accessed 09 May 2021)

16- While the UN Guiding Principles on Internal Displacement are not legally binding, their

authority has been recognized globally, particularly as they draw from international humanitarian

and human rights law.

17- Idem, Principle 7 (d), p.7 and Principle 18. p. 11.

18- Syria’s Constitution was approved by constitutional referendum on 26 February 2012, and

came into effect on 27 February 2012, by order of Presidential Decree no. 94. An informal
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Law regarding rights, status and position of women. First of all, the
Constitution stipulates: “the state shall respect all religions and
ensure the freedom to perform all the rituals that do not prejudice
public order.”*® The following paragraph of the same article states:
“the personal status of religious communities shall be protected and
respected.”® In addition to religion and personal status, special
mention is made to “the family,” with definition of “the family” in
the Constitution as “the nucleus of society” and guarantee that “the
law maintain its existence and strengthens its ties.”**

With regard to the position of women before the law and in society,
the Constitution grants equality to all its citizens in article 33(3),
expressed in following terms: “citizens shall be equal in rights and
duties without discrimination among them on grounds of sex, origin,
language, religion or creed.” Furthermore, it stipulate: “[t]he state
shall provide women with all opportunities enabling them to
effectively and fully contribute to the political, economic, social and
cultural life, and the state shall work on removing the restrictions
that prevent their development and participation in building
society.”® Regarding this statement, the Article 33 of the
constitution commits Syria to promote and sustain gender equality
and non-discrimination. Combined with Article 15that define the
protection of private property, and Article 17, that states the
maintain of the right to in accordance with the law, those legal
dispositions formally provide a solid basis to insure the respect of
the women’s HLP rights.

translation is available at http://extwprlegsl.fao.org/docs/pdf/syr152123E.pdf (accessed 20 May
2021).

19- Article 3(3)Syrian Constitution 2012.
20- Article 3(4) Syrian Constitution 2012.
21- Article 20(1) Syrian Constitution 2012.
22- Article 23 Syrian Constitution 2012.
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2. Personal status law:

As mentioned above the main law that regulates family relations is
the Syrian Personal Status Law (PSL).? It was promulgated on 17
September 1953 as Law no. 59 and amended in 1975, 2000, 2003,
2010 and most recently through two amendments in 2019: Law No.
4 on 7 February 2019 and Law No. 20 on 27 June 2019 which
introduced major amendments that can be considered as more
favorable to women.?*

Notably, main Islamic legal materials generally support women’s
right to acquire, hold, use, administer, and dispose of property.
explains: “Muslim women—unmarried, married, divorced, or
widowed—have extensive independent rights to property under
Islamic law and human rights. There is explicit recognition in the
Quran of women’s rights to property acquired through purchase,
inheritance, mahr, and other transactions. There are no restrictions
on the property a Muslim woman can purchase out of her earnings,
on the gifts she may receive from her natal family or her husband’s
family, or on the she may enjoy as a beneficiary of a wagf. In all
these respects, she is entitled to equal treatment with male members
of the family.”25

2.1 Inheritance:

Inheritance rights are defined in Articles 260-304 of the 2019 Syrian
Law on Personal Status. A woman may inherit from her father,
mother, husband or children, and under certain conditions, from
other family members.”® Traditionally, the application of Islamic
inheritance laws would allow women to inherit half the share of
their male counterparts. This applies to all forms of property except

23- The PSL consists of 308 articles, divided into six books.
24- Law 34 of 1975, Law 19 of 2000, Law 18 of 2003, Decree 76 of 2010.

25- Sait and Lim. (2006). Land Law and Islam: Property and Human Rights in the Muslim World,
UN Habitat and Zed Books, New York, p.108.

26- For more information about calculations of inheritance shares see PSL Art.596-616.
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amiri lands which is inherited in equal shares.?’ Moreover, Sharia
law provides significant protections for women’s inheritance rights:
it provides inheritance rules, which are supposed to cover needs of
women within the family of the deceased husband with their own
specific shares, and support women’s rights under Islamic law to
access, retain and manage their own land and wealth. Women’s
rights in relation to inheritance under the Shari’a signified an
improvement upon their pre-Islamic position and historically stood
in marked contrast to the less privileged position of women in
Western societies, during the last century.

2.2 Dower/ Mabhr:

The stipulation of a dower (mahr) is a vital condition for a valid
marriage in Syria. The dower is a wife’s prerogative and a
husband’s obligation, meaning that the husband has to pay or
promise to pay the wife a sum of money (art. 54 of Personal Status
Law).?® According to this custom, the dower is typically divided
into two parts, namely a prompt and a deferred dower. The husband
pays the prompt dower to the bride upon the conclusion of the
marriage contract. Meanwhile, payment of the other part of the
dower is deferred without a specific payment date but should paid
be if the marriage contract ends by divorce or death.

2.3 Maintenance/ alimony:

This maintenance obligation includes a marital home, clothing, food
and medical care. If a husband fails to provide maintenance to his
wife, she can go to court and file a nafaga-claim against him,
forcing him to fulfil his obligations.”® A particular note for the
protection of married women’s property was made to Article 80,
which addresses the maintenance in case when a husband is unable
to pay. Under Article 80 (3), if a husband becomes insolvent, the

27- The Syrian Civil Code, as carried in Legislative Decree No. 84 of 1949, defines Amiri lands as
the state-owned real estate, for which there may be right of disposal.

28- Article 54 PSL No. 04 of 2019.
29- Article 71 PSL No. 04 of 2019.
114



G Ol sana Jislaw) daaf 0 jles olic, 22021 ale 20 2l 43 alyall Gyl daaly daa

wife can seek endorsement from a judge, setting a fixed rate at
which she will lend money to her husband to cover the maintenance,
providing that this maintenance be repaid to the wife once the
husband becomes solvent again. Article 75 of PSL provides that
during the waiting period (idda) following the death of her husband,
a widow shall have the right to live in the marital home.*

Chapter Two: Barriers to rights and justice for displaced
women’s HLP rights in Syria

The present section proposes to overview main barriers that arise
regarding to women’s HLP rights in actual Syrian context,
especially regarding displaced women. Some of them are gender-
specific, such as the denial of inheritance rights and difficulties over
security of tenure faced by divorced or widowed women, as result
from the discussion about provisions stipulated in national legal
framework. Others are crisis-related and impact-specific, usually
resulting from internally displacement situation or resettlement.
Case studies documented and analysed during this research provide
an evidence-based demonstration that often, these issues are multi-
layered and multi-faceted.

Section One: Gender-specific challenges:

The Syrian crises have reinforced gendered social norms that were
already dominant in traditional patriarchal society. Widespread
ideas of men as “head of family” and as protectors of the ‘weaker’
women and children strengthen gender unequal norms. It resulted
in widespread social presumptions about different status of women
and men inside of family, women’s subordination and create
presumption, that men should control women. Gender based
stereotypes resulted in assumption that men are naturally prepared

30- Following a death, repudiation or other form of divorce, a woman enters a waiting period, the
general principles of which are set out in Articles 120-127 of the PSL. The waiting period —
during which a woman cannot re-marry, and a repudiation can be retracted — usually lasts several
months, although it can be longer in special cases.
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to use violence, and it was their duty to use it on behalf of their
community.

1. Registration and ownership of land under male’s name:

In 2006, only 5.3% of agricultural land was owned by women, and
land holdings owned by women were on average smaller than those
owned by men.*! For example, the results of the 1994 agricultural
census show that the number of landowners in Syria reached
610,000 holders, among whom the percentage of male landowners
was 94.7%, while the percentage of women landowners was only
5.3%. The data provided for 2002 demonstrate similar trend: 95%
male farmers and only 5% of female farmers. The rate of assets
related to agricultural resources was 82.5% for men and 57.4% for
women, although women’s general contribution to agriculture was
estimated at 40%.%

Usually, the only male name is recorded on documentation relating
to ownership of a house. This practice can have extremely negative
consequences for women in case of divorce, or death of their
husbands. The absence of female name on the ownership documents
can compromise her rights to claim the property rights. In reality, it
implies for woman to lose her home and housing rights because
there is no law on the splitting of assets accumulated during
marriage.*® Upon divorce, women are awarded property according
to what is written in the marriage contract. In most of cases, the
marital contract didn’t refer to the assets accumulated during the

31- Japan International Cooperation Agency. (2006). Gender Profile of the Syrian Arab Republic,
Damascus. p.32. Available at
https://www.jica.go.jp/activities/issues/gender/reports/ku57pg00002hdw5l-att/syr 2006_en.pdf
(accessed 17 May 2021)

32- Samira Soubh, (2006). The Role of Women in Agriculture and Gender Issues in Syria, National
Center for Agricultural Policies (NAPC), Working Paper, Ministry of Agriculture and Agrarian
Reform, page 24, available at: http://agriportal.gov.sy/public/dwnld-
files/working_papers/ar/18_womenrole_ss_ar.pdf (accessed 17 May 2021)

33- NRC. (2017). Displacement, housing, land and property and access to civil documentation.
p.21. Available at https://www.ecoi.net/en/file/local/1405606/1930_ 1503398808 _final-nrc-
displacement-hlp-and-civil-doc-s-syria-23-07-2017-en.pdf (accessed 19 May 2021)
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marriage. Under the property rights legal system that was in place in
Syria before 2011, women had comparatively weaker rights than
men regarding access to HLP rights. Women’s names were not
registered to HLP documents related to their primary residence and
as mentioned above, there were no provision in marriage contracts
regarding housing, land and property accumulated during marriage.
Gender unequal access to property registration as consequence of
cultural and social attitudes regarding property and assets
registration was also highlighted by interviewed Islamic scholar
who also confirmed the absence of formal legal barriers. It means
that property is rarely registered in women’s names and they didn’t
ask for join ownership registration including in case when property
or land is bought with women’s substantial financial contributions.
The importance to have HLP rights recognition and the land
registration of the property on women’s name is an important
condition to empower women.

2. Depriving women from inheritance:

Inheritance is the main way for women to own a land. As
consequence, the lack of women access to land ownership, usually
acquired through inheritance, as a shared part of estate “is a crucial
concern because without their own resources, women remain
dependent and particularly if they are in an abusive relationship
under marriage, it makes it very difficult to leave.” This statement is
confirmed by results of a field study, which was conducted on
violence against women in 2005 by the General Union for Women,
the Syrian Commission for Family Affairs, the Central Bureau of
Statistics and the United Nations Housing Fund. The study
covered1,891 households from urban and rural areas in fourteen
provinces and indicate that 17.4% of women did not receive any
legal inheritance (among which 14.7% women in urban areas and
20.2% in rural areas), and only 24% of women received
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compensation for part of their inheritance.*® The following
strategies are the common way to deprive women of their HLP
rights.

2.1 Takharuj/ Renunciation:

Takharuj is a court-endorsed procedure by which one of the heirs
renounce to his/ her share of inheritance in favour of other heirs
with compensation in monetary form or assets.>> Customarily in
Syria, women waive their inheritance rights to land in exchange for
money. The process is undertaken under the court and it is regulated
under the law and the specific legal procedures (formulas) provided
by shari’a. Perhaps, in practice there are various ways both outside
and inside of the court procedures when women are subjected to
treats, social ostracism and prejudices that pressure them to waive
inheritance rights or to accept a smaller share. Usually, if
renunciation regarding women’s inheritance rights was carried out
by means of using coercion, deception, shyness, exploitation, or
fraud this give women an opportunity and right to challenge the
renunciation that was not done legally.

2.2 Donations to male heirs prior to death:

Donations to sons while the owner (mother or father) is still alive
are very common in Syria. This practice is specifically used in case
when parents have only daughters and they wish to avoid the
inheritance going to their brothers or relatives in deprivation of their
own offspring’s. In such a case, registration tax of 1% will be
applied to sales within family members.*® Unfortunately, the land
registry database did not provide sufficient indications regarding the
gender of the buyer to determine the number or rate of women who

34- European Union. (2010). Report on the analysis of the national situation - Women's human
rights and gender equality - Syria" Report, "Promoting equality between women and men in the
Euro-Mediterranean region”. P. 48. Available at:
https://docs.euromedwomen.foundation/files/ermwf-

documents/5668 2.139.nationalsituationanalysis-syria.pdf (accessed 20 May 2021)

35- Article 304 (1) PSL.

36- Article 05, Law of Real-Estate Sales Tax No. 15 of 29/03/2021.
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access property by this was. This kind of property or land sale to
family members prior to death is widespread regarding male heirs.
The commonly asserted justification consists in considering this
way as a guarantee to preserve and keep the family property in
hands of male heirs and preventing it from being transferred to the
husbands of the female relatives. By this way, many fathers transfer
their properties to their sons while still alive either by donating the
property or selling.

3. Difficulties over security of tenure faced by divorced or
widowed women:

The concept of shared matrimonial property does not exist in the
Syrian law. This can, in practice, compromise any legal claim of
women regarding the housing. This also means that women are
usually unable to stay in their marital homes in case of divorce or
their husband’s death.

The women face higher barriers than men in claiming property
especially after divorce. The fact that women’s names regularly do
not appear on property documents limits their rights to claim for
marital property subdivision, particularly given the other related
provisions of the law. Upon divorce, women are customarily
awarded property according to what is written in the marriage
contract, and it usually do not cover any property accumulated
during the course of the marriage. Another barrier concerns the
difficulty of women to claim their share in marital property in the
court, as well in front of customary authorities or within the
statutory court system.*” This will also undermine any future HLP
restitution and compensation processes. Regarding widows, the
interviewed lawyers and women consider that they should have a
right to remain in their marital homes after the death of their

37- Laura Cunial, Kirstie Farmer and Rachel Sider. (2018), Preparing the Ground for Property
Restitution in the Syrian Arab Republic, Paper prepared for presentation at the “2018 World Bank
Conference on Land and Poverty 7, the World Bank - Washington DC, March 19-23. Available at:
https://www.oicrf.org/-/preparing-the-ground-for-property-restitution-in-the-syrian-arab-republic
(accessed 25 May 2021).
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spouses. However, some women specify that the situation depends
also on the age of widow and presence of children born during the
marriage.

During the years of Syrian crisis, different trends emerged: several
women faced unclear legal situations with husbands and fathers
missing for years, and without formal confirmation of death or
absence. They were unable to sell or inherit property or remarry.®
Many of women who lost their husbands and/or fathers during the
crisis, the lack of evidentiary documents, including death
certificates, constitute one of main barriers to address potential HLP
claims. Most of female-headed households, including war widows,
are in particular need of legal assistance to claim for inheritance,
custody and other family related issues®®. This underscores the
importance of local authorities support to ensure the issue of
personal documents, especially for women who experienced
internally displaced situations.

Section Two: Crisis-related and socio-economic specific
challenges:

The analysis of collected data also reveal a range of practical
barriers that limit Syrian women’s access to land.

1. Lack of civil and property documents:

Lack of civil documentation continued to be a key concern
regarding HLP rights protection. In most cases, to receive legal
assistance delivered by NGOs requires that an internally displaced
person present an identity card, family booklet, and a lease contract.
Perhaps, many persons left their basic documentation behind them,
when they were leaving their homes in emergencies, or lost it in

38- UN Human Rights Council. (2016). Report of the Independent International Commission of
Inquiry on the Syrian Arab Republic, Auvailable at:
https://www.ohchr.org/en/hrbodies/hrc/iicisyria/pages/documentation.aspx  (accessed 30 May
2021).

39- UNOCHA. (2017). Syria Humanitarian Response Plan. Available at:
https://www.humanitarianresponse.info/en/operations/whole-of-syria/document/2017-syrian-arab-
republic-humanitarian-response-plan (accessed 30 May 2021).
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confusion of multiple displacements, or had it confiscated or
damaged. Several internally displaced women often lack the main
documents requested to claim their inheritance rights before the
courts, such as death certificates or marriage contracts. On the other
hand, many administrative procedures are often costly and
unsuccessful without paying bribes. Women forcibly displaced from
formerly besieged areas are especially vulnerable. Most of them
have no recognised marriage contract or birth certificates for their
children, and in many cases their husbands were killed, missing or
detained. For example, women who do not possess family booklets
or marriage certificates are unable to address courts to claim their
rights to marital property, or inheritance for her children.

2. llliteracy and lack of awareness of HLP rights:

Low literacy level impedes women’s understanding of the law and
their ability to claim HLP rights, address the court or acquire land or
other property. In rural areas the rate of female illiteracy rate is high
because of limited access to education and low income. The burden
of domestic and agricultural work leaves little time for rural women
to learn to read, write and calculate. Tradition and poverty create
disadvantage that reinforce gender-based inequality: regarding
education the preference is usually given to boys.

2. Poverty and lengthy of judicial procedures:

The World Food Programme (WFP) reports that a record 12.4
million people- 60%of the Syrian population- are food insecure,
according to the results of the nation assessment conducted in late
2020. This is by far the highest number ever recorded in Syria that
can contribute further to the risks of gender-based violence and
harmful practices.®

40- World Food Program. (2021), News release. Available at: https://www.wfp.org/news/twelve-
million-syrians-now-grip-hunger-worn-down-conflict-and-soaring-food-prices (accessed 27 May
2021)
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To elaborate on HLP cases, the issue is also related to the complex
procedures mentioned by lawyers, starting with the case that
requires notifications to the heirs and take a long time, and it is a
problem. The huge number of cases before the judges force them to
give long deadlines that may usually bypass two months. When the
notifications of the heirs are complete, there are other procedures
that do not come in favor of the woman by the heirs who rely on
procrastination in the case. It leads the woman to boredom and
forfeit her right. At the least point the executive procedures that
follow the issuance of the ruling of inheritance are very
complicated, especially if the property is not cleared. Once again,
this requires the woman to resort to the judiciary, to sort her share as
little as possible, because the property is not divisible. In addition,
the costs of the cases represent an important aspect for the woman,
who are often unable to cover them, what can result in withdraw
from filing the case, especially when woman considers that she win
a little and need pay a lot.

The majority of displaced women cannot afford to pay costs to bring
cases before the judiciary which may cost up to SP 300,000 up to
800,000 (120%- 320%) including the fees of lawyers. In response to
this observation, the UNHCR obtained the official approval from
the Syrian authorities to conduct HLP legal aid activities through
implementing partners of SARC and Syria Trust for Development
NGOs starting from October 2020. The UNHCR responsible staff
member of the Legal Aid Support in Damascus developed
participative strategies to provide free of charge legal services.
Legal support and assistance are provided to the most vulnerable
groups with focus on women and children. The legal services help
them to register their main personal events and issue civil
documentation including HLP documents before the Land Registry
and courts. Legal issues concern property registration, lease
agreements, damages claim, squatting and the procedures to issue
alternative HLP documents. Around 300 lawyers are involved under
Legal Aid program in Syrian governorates including 54 lawyers in
Damascus and Rural Damascus District. The program is designed to
reach beneficiaries, women and men, in local communities via
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partners. During 2020, 8,883 individuals most of whom were IDPs,
and returnee women attended legal awareness sessions on HLP
related matters. There were also 947 related legal consultations on
HLP related matters provided mainly to women in Damascus and
Rural Damascus. As result of legal assistance provision and
according to the Head of Syrian Arab Red Crescent (SARC) Legal
Team, lawyers brought three cases on behalf of displaced women in
rural Damascus in property registration and authentication issues.
Lawyers also assisted in the issuance of 13 ownership documents
for women during March 2021 which empowered women to claim
their HLP rights, especially following their return to areas of
habitual residence. Lawyers also provided free-of-charge 328 HLP/
cadastral legal services at request of displaced women who have
returned back to their areas of origin late 2020 in Damascus and
Rural Damascus. **

Conclusion:

The results of the analysis have implications both for policy and for
research approaches to assessing how women’s HLP rights are
secured in the Syrian context of displacement. The article concluded
that social norms and traditions stand as obstacles to women’s HLP
rights despite the fact that the Islamic jurisprudence and the national
legal system in Syria provide no barriers for women to access to,
use of and control over land. The research also found that excluding
women from the benefits of property, including land and housing, is
one of the most common forms of gender discrimination. According
to the 4.2 Pinheiro Principle, States should ensure that HLP
restitution programmes, policies and practices recognise the joint
ownership rights of both male and female heads of households as an
explicit component of the restitution process.” This provision is
designed to eliminate gender discrimination that occurs when only
male heads of households are recognised as rights holders, leaving
women without legal recognition of their legal property rights.

41- UNHCR. (2020). Syria: fact Sheet. Available at: https://reliefweb.int/report/syrian-arab-
republic/unhcr-syria-fact-sheet-september-2020 (accessed 06 June 2021).

42- 1dem, Handbook on Housing and Property Restitution for Refugees and Displaced Persons:
p.36.
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Despite the heavy cultural constraints, post-crisis recovery offers
Syria an opportunity to re-imagine the ways rural men and women
share and manage natural resources and to build sustainable HLP
rights. Research shows women's rights to housing, land and
property are catalyst to ensure the social and economic development
of local communities and increase food security. They contribute to
the realization and enjoyment of a wide range of human rights such
as the rights to an adequate standard of living, adequate housing,
health, work and education. HLP rights increase women's
empowerment and participation in decision-making within the
household and in public life. It helps protect women from gender-
based violence and other health risks and enables women to
contribute to peace and stability in crisis-affected contexts and to
the overall improvement of women’s conditions.

It is recommended for the targeted humanitarian interventions to
support women to overcome disadvantages in HLP and civil
documentation. Failure to identify these issues and seek integrated
solutions increases the long-term costs of crisis and undermines
progress towards gender equity in the enjoyment of rights. The
lawyers concentrated on the importance of women’s awareness of
obtaining death documents for their husbands after the legal period
has passed. There need to be flexible arrangements without
requirements of formal ownership, with the removal or tolling of
statutes of limitations for initiating HLP claims.*® The restitution
process should also be gender-sensitive; addressing women’s
differing challenges vis-a-vis HLP rights and civil documentation.**

The national authorities shall also develop and share national
statistic that is disaggregated by gender, age and other factors so
that humanitarian actors build their programming on a more solid
basis. It is also recommended to amend all laws that may

43- Martin Clutterbuck. (2019). Property Restitution in Post-Conflict Syria. Forced Migration
Review 57, Geneva. Auvailable at:
https://www.fmreview.org/sites/fmr/files/lFMRdownloads/en/syria2018/clutterbuck.pdf (accessed
01 June 2021)

44- NRC. (2017). Reflections on Future Challenges to Housing, Land and Property Restitution for
Syrian Refugees. https://www.nrc.no/globalassets/pdf/briefing-notes/icla/final-hlp-syrian-refugees-
briefing-note-21-12-2016.pdf (accessed 01 June 2021)
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discriminate against women and girls and enact a law imposing
strict sanctions on those who disinherit members of a family,
particularly women, from receiving their rightful shares. An
integrated policy shall also be developed to deal with both past and
present HLP issues in the areas affected by the latest displacement
crisis, possibly as part of a broader recovery plan for those areas.
Innovative information campaign shall include women, religious
leaders, and community leaders along with the national authorities
and local communities.
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Guiding Principles on Internal Displacement, 22 July 1998,
available at: https://www.refworld.org/docid/3c3da07f7.html
Convention on the Elimination of All Forms of
Discrimination against Women was adopted by the United
Nations General Assembly. It entered into force as an
international treaty on 3 September 1981. Awvailable at:
https://www.ohchr.org/EN/Professionalinterest/Pages/CEDA
W.aspx

The International Covenant on Economic, Social and
Cultural Rights (ICESCR), Adopted and opened for
signature, ratification and accession by General Assembly
resolution 2200A of 16 December 1966 and entered into
force on 03 January  1976.  Available at:
https://www.ohchr.org/en/professionalinterest/pages/cescr.as
pX

The International Covenant on Civil and Political Rights
(ICCPR), Adopted and opened for signature, ratification and
accession by General Assembly resolution 2200A (XXI) of
16 December 1966 and entered into force on 23 March 1976.
Available at:
https://www.ohchr.org/en/professionalinterest/pages/ccpr.asp
X

The Convention on the Elimination of all Forms of
Discrimination Against Women (CEDAW).

The Convention on the Elimination of Racial Discrimination
(CERD), Adopted and opened for signature and ratification
by General Assembly resolution 2106 of 21 December 1965
and entered into force on 04 January 1969. Available at:
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https://www.ohchr.org/en/professionalinterest/pages/cerd.asp
X

- Universal Declaration of Human Rights (UDHR), 1948.
Available at:  https://www.un.org/en/about-us/universal-
declaration-of-human-rights
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