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 شروط النشر في مجمة جامعة البعث
 بة:الأوراق المطمو 

 2 بدون اسم الباحث / الكمية / الجامعة( + ة من البحث ورقي ةنسخCD / word  
 .لبحث منسق حسب شروط المجمةمن ا
 .طابع بحث عممي + طابع نقابة معممين 

 :اذا كان الباحث طالب دراسات عميا 
يجب إرفاق  قرار تسجيل الدكتوراه / ماجستير + كتاب من الدكتور المشرف بموافقتو 

 نشر في المجمة.عمى ال
  :اذا كان الباحث عضو ىيئة تدريسية 

يجب إرفاق  قرار المجمس المختص بإنجاز البحث أو قرار قسم بالموافقة عمى اعتماده 
 حسب الحال.

  : اذا كان الباحث عضو ىيئة تدريسية من خارج جامعة البعث 
مى رأس عممو يجب إحضار كتاب من عمادة كميتو تثبت أنو عضو بالييئة التدريسية و ع

 حتى تاريخو.
  : اذا كان الباحث عضواً في الييئة الفنية 

يجب إرفاق كتاب يحدد فيو مكان و زمان إجراء البحث ، وما يثبت صفتو وأنو عمى رأس 
 عممو.

يتم ترتيب البحث عمى النحو الآتي بالنسبة لكميات )العموم الطبية واليندسية  والأساسية  -
 والتطبيقية(:

 ـ ـ ممخص عربي و إنكميزي ) كممات مفتاحية في نياية الممخصين(.   عنوان البحث 
 مقدمة  -1
 ىدف البحث  -2
 مواد وطرق البحث   -3
 النتائج ومناقشتيا ـ  -4
 الاستنتاجات والتوصيات .  -5
 المراجع.  -6
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 –التربيـة   -الاقتصـاد –الآداب )  يـتم ترتيـب البحـث عمـى النحـو الآتـي  بالنسـبة لكميـات -
 تربية الموسيقية وجميع العموم الإنسانية(:ال –السياحة  –الحقوق 

 عنوان البحث ـ ـ ممخص عربي و إنكميزي ) كممات مفتاحية في نياية الممخصين(.    -
 مقدمة. .1
 مشكمة البحث وأىميتو والجديد فيو. .2
 أىداف البحث و أسئمتو. .3
 فرضيات البحث و حدوده. .4
 مصطمحات البحث و تعريفاتو الإجرائية. .5
 اسات السابقة.الإطار النظري و الدر  .6
 منيج البحث و إجراءاتو. .7
 عرض البحث و المناقشة والتحميل .8
 نتائج البحث. .9

 مقترحات البحث إن وجدت. .10
 قائمة المصادر والمراجع. .11

 يجب اعتماد الإعدادات الآتية أثناء طباعة البحث عمى الكمبيوتر:  -7
 .B5 25×17.5قياس الورق  - أ
 سم 2.5يسار  -2.5يمين   – 2.54أسفل  -2.54ىوامش الصفحة: أعمى  - ب
 1.8/ تذييل الصفحة  1.6رأس الصفحة  - ت
  20قياس  Monotype Koufiنوع الخط وقياسو: العنوان ـ  - ث

 Simplified Arabicعـادي ـ العنـاوين الفرعيـة  13قياس  Simplified Arabicـ كتابة النص 
 عريض.  13قياس 

 سم.12لا يتعدى  ج ـ يجب مراعاة أن يكون قياس الصور والجداول المدرجة في البحث
في حال عدم إجراء البحث وفقاً  لما ورد أعلاه من إشارات فـإن البحـث سـييمل ولا يـرد  -8

 البحث إلى صاحبو.
تقديم أي بحث لمنشـر فـي المجمـة يـدل ضـمناً  عمـى عـدم نشـره فـي أي مكـان  خـر، وفـي  -9

 حال قبول البحث لمنشر في مجمة جامعة البعث يجب عدم نشره في أي مجمة أخرى.
 لناشر غير مسؤول عن محتوى ما ينشر من مادة الموضوعات التي تنشر في المجمة ا -10
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[ ثـم رقـم الصـفحة ويفضـل اسـتخدام 1تكتب المراجع ضمن النص عمى الشـكل التـالي:   -11
حيـــث يشـــير الـــرقم إلـــى رقـــم المرجـــع  WORDالتيمـــيش الإلكترونـــي المعمـــول بـــو فـــي نظـــام وورد 

 الوارد في قائمة المراجع. 
 ع المراجع بالمغة الانكميزية )الأحرف الرومانية( وفق التالي:تكتب جمي

 آ ـ إذا كان المرجع أجنبياً:
الكنية بالأحرف الكبيرة ـ الحرف الأول من الاسم تتبعو فاصمة ـ سنة النشـر ـ وتتبعيـا معترضـة    
) ثانيـة  ( عنوان الكتاب ويوضع تحتو خط وتتبعو نقطة ـ دار النشر وتتبعيا فاصمة ـ الطبعـة -) 

 ـ ثالثة ( ـ بمد النشر وتتبعيا فاصمة ـ عدد صفحات الكتاب وتتبعيا نقطة.
 وفيما يمي مثال عمى ذلك:
. Willy, New York, Flame Spectroscopy –MAVRODEANUS, R1986-

373p.  
 ب ـ إذا كان المرجع بحثاً  منشوراً  في مجمة بالمغة الأجنبية:

ر يضـاف عنـوان البحـث وتتبعـو فاصـمة، اسـم المجمـد ويوضـع تحتـو ـ بعد الكنية والاسم وسنة النشـ
خـط وتتبعـو فاصـمة ـ المجمـد والعـدد ) كتابـة مختزلـة ( وبعـدىا فاصـمة ـ أرقـام الصـفحات الخاصـة 

 بالبحث ضمن المجمة.
 مثال عمى ذلك: 

,  Clinical Psychiatry NewsBUSSE,E 1980 Organic Brain Diseases 
Vol. 4. 20 – 60 

إذا كــان المرجــع أو البحــث منشــوراً بالمغــة العربيــة فيجــب تحويمــو إلــى المغــة الإنكميزيــة و ج. 
 التقيد 

 ( In Arabicبالبنود )أ و ب( ويكتب في نياية المراجع العربية: ) المراجع 
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 رسوم النشر في مجمة جامعة البعث

 

 
 

( ل.س عشرون ألف ليرة سورية عن كل بحث 20000دفع رسم نشر ) .1
 كل باحث يريد نشره في مجمة جامعة البعث.ل

( ل.س خمسون الف ليرة سورية عن كل 50000دفع رسم نشر )  .2
 بحث لمباحثين من الجامعة الخاصة والافتراضية .

( مئتا دولار أمريكي فقط لمباحثين من خارج 200دفع رسم نشر )  .3
 القطر العربي السوري .

ية رسم موافقة عمى ( ل.س ثلاثة آلاف ليرة سور 3000دفع مبمغ )  .4
 النشر من كافة الباحثين.
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الفئات  -والأشخاص النازحون داخلياً 91-كوفيد
 الأكثر تضرراً والأقل حمايةً 

 

اندكتور سنان عمار
1

اندكتور أحمد اسماعيم 
2

محمد إقبال أنق 
3

 

 

 الممخص
في العالم.  تقريبا   عمى كل بمد   ىائل   ا  تأثير  المسبّبة لفيروس كورونا 91-كوفيد لجائحةكان 

، وعمميات الإغلق يذه الجائحةل ةوغير المباشر  ةالمباشر  الآثار بيان المقالةىذه  تتناول
عمى السكان الأكثر  من تبعاتيافاقمت من آثار  اقتصادية   وما رافقيا التي حصمت خلليا

إلى التزام  تشير نتائج المقالةلتحديد. داخميا ، عمى وجو ا والأشخاص النازحينضعفا ، 
ليذه الجائحة وحماية الأشخاص ، بموجب قانون حقوق الإنسان، لمتصدي الدول القانوني

 الدولالتي اعتمدتيا  لمجائحة ومع ذلك، فإن بعض تدابير الاحتواء النازحين داخميا ،
 -عمى تدخلت شديدة في عدد من حقوق الإنسان، بما في ذلك ضا  المختمفة تنطوي أي

حرية التنقل والحق في الحرية الشخصية والحق في العمل  -عمى سبيل المثال لا الحصر
وأن  ومتكاممة،الاستجابة شاممة أن تكون  ضرورةإلى  المقالةوالحق في التعميم. وخمصت 

ومتناسبة مع ىدف حماية الصحة  التدابير الوقائية يجب أن تكون قانونية وضرورية
الأشخاص النازحين أن يتم إدراج ، و العامة بما يتوافق مع المتطمبات والمعايير القانونية

 .في خطط المقاح واستراتيجيات الحماية داخميا  
 

 :انمفتاحيةانكهمات 

 مقاحات.الحماية، الداخمي، النزوح ال، تأثير، حقوق الإنسان، كورونا، جائحة ا  نازحون داخميال

                                                           

 جامعة دمشق.نون العام، كمية الحقوق، اطالب دكتوراه في القانون العام، قسم الق -1
 نون العام، كمية الحقوق، جامعة دمشق.االأستاذ المساعد في القانون العام، قسم الق -2
 نون العام، كمية الحقوق، جامعة دمشق.االأستاذ المساعد في القانون العام، قسم الق -3
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Introduction: 

COVID -19 is having an unprecedented impact on all countries, 

both in terms of prompting the scaling of public health preparedness 

and response and protection of vulnerable populations, and in terms 

of requiring mitigation of broader social and economic impacts.
4
 

People affected by humanitarian crises, particularly those displaced 

and living in communal settings, are often faced with challenges 

including vulnerabilities distinct from those of the general 

population. These vulnerabilities are further heightened by the 

disparate health and socio-economic impacts of COVID -19, and if 

not appropriately addressed could push IDPs even further behind 

other populations.
5
  

Internal displacement is a cause for concern as the number of 

internally displaced persons annually is astounding. In 2017, 30.6 

million people were forced out of their homes due to conflict and 

disasters.
6
 This slightly fell to 27.8 million in 2018 with 54.3% of 

total disaster displacement coming from the East Asia and Pacific 

while 69.1% of conflict displacement came from Sub-Saharan 

Africa.
7
 Unfortunately, 2019 saw a huge spike in new displacements 

at 33.4 million, noted as the highest in 12 years. The long-standing 

conflict and violence led to approximately 4.57 million new conflict 

displacements. More alarming is that 2019 holds the highest ever 

recorded total of conflict displacement at 45.7 million people and a 

                                                           
4- COVID-19 is a disease caused by a new strain of coronavirus. „CO‟ stands for corona, „VI‟ for 

virus, and „D‟ for disease. Formerly, this disease was referred to as „2019 novel coronavirus‟ or 

„2019-nCoV.‟. On 11 March 2020, World health Organisation (WHO) made the assessment that 

COVID-19 can be characterized as a pandemic. Further background information is available at: 

https://www.who.int/news/item/27-04-2020-who-timeline---covid-19 [accessed 03 April 2021]. 

5- International Organisation of Migration (IOM), COVID-19 Mobility Impacts Update Series, 

Impact on IDPs, 16th edition, 11 October 2020, available at: https://dtm.iom.int/reports/covid-19-

%E2%80%94-impact-idps-16 [accessed on 27 March 2021].  

6- Internal Displacement Monitoring Centre (IDMC) and Norwegian Refugee Council (NRC), 

Global Report on Internal Displacement, (2018).‏ Geneva.  Available at: https://www.internal-

displacement.org/global-report/grid2018/ [accessed 18 February 2021]. 

7- Internal Displacement Monitoring Centre (IDMC) and Norwegian Refugee Council (NRC), 

Global Report on Internal Displacement, (2019). Geneva.  Available at: https://www.internal-

displacement.org/sites/default/files/publications/documents/2019-IDMC-GRID.pdf [accessed 20 

February 2021]. 

https://www.who.int/news/item/27-04-2020-who-timeline---covid-19
https://dtm.iom.int/reports/covid-19-%E2%80%94-impact-idps-16
https://dtm.iom.int/reports/covid-19-%E2%80%94-impact-idps-16
https://www.internal-displacement.org/global-report/grid2018/
https://www.internal-displacement.org/global-report/grid2018/
https://www.internal-displacement.org/sites/default/files/publications/documents/2019-IDMC-GRID.pdf
https://www.internal-displacement.org/sites/default/files/publications/documents/2019-IDMC-GRID.pdf
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first time estimate of 5.1 million total disaster displacements leading 

to a final tally of 50.8 million IDPs.
8
 

The COVID-19 pandemic has created multiple crises for internally 

displaced persons. Lockdowns have affected the organisations they 

may usually receive assistance from, which in many cases have 

struggled to provide the same amount and type of support as they 

previously had, while travel restrictions have limited the access of 

both aid and personnel to many regions in need.
9
 In camps as well 

as in dense urban areas where many IDPs reside, a lack of basic 

health infrastructure, overcrowding, and poor sanitation all 

contribute to the risk of transmission and infection. These direct 

health risks as well as secondary impacts on their protection, rights, 

livelihoods demonstrate the crucial need for increased and sustained 

investment in their protection and assistance around the globe.
10

 

This article begins with the conceptual exploration of IDPs in the 

humanitarian setting, protection provided for their rights and the 

responsibility to protect them. It then examines the COVID-19 

restrictions in the limits of human rights and determine on the 

consideration for compliance of the preventive measures with the 

international law. Findings indicated that public health is one of the 

identified legitimate aims which may be invoked as a ground for 

limiting certain rights in order to allow a State to take measures 

dealing with a serious threat to the health of the population or 

individual members of the population. The article also mapped the 

implications of COVID-19 on the lives of IDPs which not only 

increases humanitarian need but also exacerbates the existing and 

already complex barriers to IDPs seeking solutions. Among the 

dimensions are access to healthcare, issues of overcrowding, poor 

                                                           
8- Internal Displacement Monitoring Centre (IDMC) and Norwegian Refugee Council (NRC), 

Global Report on Internal Displacement." (2020).‏ Geneva. Available at: https://www.internal-

displacement.org/global-report/grid2020/ [accessed 20 February 2021]. 

9- Richard Skretteberg, A global overview of displacement crises in 2019, available at: 

https://www.nrc.no/shorthand/fr/79.5-million-people-displaced-in-the-age-of-covid-19/index.html 

[accessed 01 April 2021]. 

10- IOM, Populations at risk: Implications of COVID-19 for hunger, migration and displacement, 

November 2020, available at: https://www.iom.int/sites/default/files/populations_at_risk_-

_implications_of_covid-19_for_hunger_migration_and_displacement.pdf [accessed 02 April 

2021]. 

https://www.internal-displacement.org/global-report/grid2020/
https://www.internal-displacement.org/global-report/grid2020/
https://www.nrc.no/shorthand/fr/79.5-million-people-displaced-in-the-age-of-covid-19/index.html
https://www.iom.int/sites/default/files/populations_at_risk_-_implications_of_covid-19_for_hunger_migration_and_displacement.pdf
https://www.iom.int/sites/default/files/populations_at_risk_-_implications_of_covid-19_for_hunger_migration_and_displacement.pdf
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shelter, scarce resources, limited access to reliable information and 

vaccines. 

The article ends with highlighting the efforts to respond to IDPs 

related COVID-19 challenges, including The UN Special 

Rapporteur on the human rights of IDPs, International Organization 

for Migration (IOM), United Nations High Commissioner for 

Refugees (UNHCR) and COVID-19 Global Humanitarian Response 

Plan (GHRP) considering the fact that the national authorities are 

responsible for public health responses and COVID-19 

immunization while the role of the international organizations is 

complimentary. Access to vaccines shall be equal and non-

discriminatory. The article draws attention to the international 

coordination mechanism support and the role of UNHCR and other 

UN agencies to ensure that IDPs are effectively included in national 

vaccine strategies.  

Methods: 

The objective of this paper is to determine the impact and 

consequences of the COVID-19 pandemic on IDPs as well as 

ensuring informed national and international response and 

accountability for provision of humanitarian assistance and further 

development of recommendations 

The academic related articles which link IDPs protection to the 

COVID-19 are very limited in the Arab world. Hence, the 

methodology includes integrating direct reporting from the reports 

of the United Nation agencies including the International 

Organization for Migration (IOM), the United Nations High 

Commissioner for Refugees (UNHCR) and World Health 

Organisation (WHO) and international organisation of whom are the 

Internal Displacement Monitoring Centre (IDMC) and Norwegian 

Refugee Council (NRC). Sources are weighed for relevance and 

accuracy, and then condensed. Instances of reported cases of IDPs 

with COVID-19 are checked for confirmation as per reported by the 

IOM and UNHCR. 

Questions explored in the paper include: what are the short-and 

longer-term effects of the pandemic and concomitant challenges on 

protection of IDPs? How would the preventive measures to contain 
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the pandemic be non-discriminatory and warranted under human 

rights law? Who is responsible to provide vaccinates to IDPs and 

are there any international coordination to ensure IDPs get 

vaccinated? It then offers key take-aways and recommendations 

aimed at a variety of actors.  

Result and discussion: 

COVID-19 can affect anyone. For internally displaced people 

(IDPs), who already have difficulty accessing adequate housing 

essential services and a decent income, the impacts of the pandemic 

are likely to be significant. Although it is still too early to fully 

assess the effects of this unprecedented crisis on IDPs‟ lives, 

evidence is emerging of the ways in which the pandemic is 

heightening IDPs‟ existing vulnerabilities and creating new risks. Its 

immediate effects on health and wellbeing, and its longer term 

social and financial consequences mean that IDPs will need more 

assistance than ever. 

Chapter One: Understanding internal displacement in the legal 

related context of COVID-19: 

 Considering that displacement may occur across borders such as 

refugee influxes, or within a country because of disasters or armed 

conflict, this paper only concentrates on the internally displaced 

persons who have been forced or obliged to flee or to leave their 

homes and do not, unlike refugees, across the national borders.
11

 

The justification lies in the fact that IDPs are generally more 

vulnerable to contracting diseases, like COVID-19, because of 

where they initially find shelter in a host community. As they step 

into a new city, they usually have no access to safe housing, which 

is worsened by the lack of proper support and helpful information 

on what to do. They also lack the necessary support systems to 

promote a secure and healthy life. 

                                                           
11- According to the 1951 Convention on the Status of Refugees, a "refugee" is a person who, 

"owing to well-founded fear of being persecuted for reasons of race, religion, nationality, 

membership of a particular social group or political opinion, is outside the country of his 

nationality and is unable, or owing to such fear, is unwilling to avail himself of the protection of 

that country.”. The UN General Assembly, Convention Relating to the Status of Refugees, 28 July 

1951, United Nations, Treaty Series, vol. 189, available at: 

https://www.refworld.org/docid/3be01b964.html  [accessed 03 April 2021]  

https://www.refworld.org/docid/3be01b964.html
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Section One: Exploring the concept and scope of definition of 

IDPs: 

According to the Guiding Principles on Internal Displacement, 

(IDPs) are "persons or groups of persons who have been forced or 

obliged to flee or to leave their homes or places of habitual 

residence, in particular as a result of or in order to avoid the effects 

of armed conflict, situations of generalized violence, violations of 

human rights or natural or human-made disasters, and who have not 

crossed an internationally recognized border." 
12

 Analysis shows 

that the UN cites “armed conflict, situations of generalized violence, 

violations of human rights or natural or human-made disasters” as 

the causes of IDPs forced from their homes to another within an 

“internationally recognized state border”. Is it time to expand and 

improve on this definition? Is an epidemic or a pandemic a new 

driver to displacement? Or has it always been an unseen or 

unrecognized variable? Beyond immediate responses to the growing 

social, economic, and physical insecurity globally, how do we 

address issues of the internally displaced in the face of a pandemic 

as they are more likely being excluded from the general narrative? 

1. Rights of IDPs during pandemics: 

Internally displaced persons enjoy human rights that are articulated 

by international human rights instruments and customary law. In 

situations of armed conflict, moreover, they enjoy the same rights as 

other civilians to the various protections provided by international 

humanitarian law. The pandemic further undermines progress on all 

dimensions of fragility. In times of crises, the most essential right is 

to access health.
13

 Once persons have been displaced, they retain a 

                                                           
12- While the UN Guiding Principles on Internal Displacement are not legally binding, their 

authority has been recognized globally, particularly as they draw from international humanitarian 

and human rights law. The Africa Union in particular has codified the UN Guiding Principles on 

Internal Displacement with the 2009 Convention for the Protection and Assistance of Internally 

Displaced Persons in Africa (the so-called "Kampala Convention," preceded by the 2006 Great 

Lakes Protocol on the Protection and Assistance to Internally Displaced Persons). The UN High 

Commissioner for Refugees (UNHCR), Guiding Principles on Internal Displacement, 22 July 

1998, available at: https://www.refworld.org/docid/3c3da07f7.html  [accessed 03 April 2021]  

13- IOM, UNHCR and WHO (2020), Joint Press Release: The rights and health of refugees, 

migrants and stateless must be protected in COVID-19 response, available at: 

https://www.unhcr.org/news/press/2020/3/5e836f164/rights-health-refugees-migrants-stateless-

must-protected-covid-19-response.html. [accessed 03 April 2021] 

https://www.refworld.org/docid/3c3da07f7.html
https://www.unhcr.org/news/press/2020/3/5e836f164/rights-health-refugees-migrants-stateless-must-protected-covid-19-response.html
https://www.unhcr.org/news/press/2020/3/5e836f164/rights-health-refugees-migrants-stateless-must-protected-covid-19-response.html
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broad range of economic, social, cultural, civil and political rights, 

including the right to basic humanitarian assistance (such as food, 

medicine, shelter), the right to be protected from physical violence, 

the right to education, freedom of movement and residence, political 

rights such as the right to participate in public affairs and the right to 

participate in economic activities (Principles 10-23).
14

 

2. Responsibility to protect IDPs in humanitarian and 

emergency settings: 

The primary responsibility for protecting internally displaced 

persons, and all persons within their own country, rests with the 

national authorities of the country. National responsibility is a core 

concept of any response to internal displacement. It is a fundamental 

operating principle of the international community and is routinely 

emphasized by governments themselves, as a function of their 

sovereignty.
15

 Yet, it is sometimes the very governments 

responsible for protecting and assisting their internally displaced 

populations that are unable or even unwilling to do so, and might 

even be directly involved in forcibly uprooting civilians. 
16

 

Reflecting on the realities of COVID-19, Authorities must ensure 

that internally displaced people have access to public health 

information in a relevant local language and a format that is easy to 

access, including for children and people with disabilities, and that 

they are covered by prevention and control measures. Authorities 

must adopt the necessary legal, policy and/or ad hoc measures to 

remove any barriers preventing internally displaced people from 

accessing health care and make sure that they have equal access to 

life-saving testing and treatment. Ensuring the participation of 

internally displaced people and host communities in decision-
                                                           
14- The Guiding Principles on Internal Displacement compiles human rights and humanitarian law 

relevant to internally displaced persons. Further background are available at: 

https://www.ohchr.org/EN/Issues/IDPersons/Pages/Standards.aspx [accessed 04 April 2021] 

15- Global Protection Cluster (GPC), Handbook for the Protection of Internally Displaced Persons, 

June 2010, available at: https://www.refworld.org/docid/4790cbc02.html  [accessed 3 April 2021] 

16 Addressing Internal Displacement: Framework for National Responsibility, The Brookings 

Institution-Bern Project on Internal Displacement, 2005. Available at: 

https://www.brookings.edu/wp-

content/uploads/2016/06/04_national_responsibility_framework_Eng.pdf [accessed 04 April 

2021] 

https://www.ohchr.org/EN/Issues/IDPersons/Pages/Standards.aspx
https://www.refworld.org/docid/4790cbc02.html
https://www.brookings.edu/wp-content/uploads/2016/06/04_national_responsibility_framework_Eng.pdf
https://www.brookings.edu/wp-content/uploads/2016/06/04_national_responsibility_framework_Eng.pdf
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making and implementation processes is also key to the success of 

any national and local response measures.
17

 

Section Two: Examining the COVID-19 restrictions in the limits 

of human rights: 

The national responses to the pandemic have been characterized by 

the taking of measures severely limiting the enjoyment of personal 

freedoms, to an extent that was unprecedented in democratic 

countries in times of peace. While taking different forms in various 

countries, the measures adopted broadly aim at enforcing social 

distancing among the population.
18

  The COVID-19 pandemic 

threatens the enjoyment of human rights, most prominently the right 

to life and the right to health. The right to life is most evidently 

affected by the outbreak of COVID-19, which has already killed 

tens of thousands of individuals around the world. States have a due 

diligence obligation to protect individuals from deprivation of life 

caused by private persons.
19

 This due diligence obligation could be 

read as including protecting individuals from threats to life posed by 

others carrying an infectious and deadly disease, such as COVID-

19. Indeed, the obligations of States to respect and ensure the right 

to life also encompass foreseeable threats and the taking of 

measures to address life-threatening diseases.
20

 One of the rights 

most clearly affected by the measures adopted by many States in 

response to the COVID-19 pandemic is freedom of movement. 

Many countries restricted movement within their borders.  

                                                           
17- Reducing the impact of the COVID-19 pandemic on internally displaced people, ICRC and 

IFRC, 16 June 2020, available at: https://www.icrc.org/en/publication/reducing-impact-covid-19-

pandemic-internally-displaced-people [accessed 28 March 2021] 

18- Helen Davidson, „Around 20% of global population under coronavirus lockdown‟ The 

Guardian (24 March 2020), available at: https://www.theguardian.com/world/2020/mar/24/nearly-

20-of-global-population-under-coronaviruslockdown [accessed 04 April 2021] 

19- Alessandra Spadaro, COVID-19: Testing The Limits of Human Rights, European Journal of 

Risk Regulation as part of the Cambridge Coronavirus Collection, available at: 

https://www.cambridge.org/core/journals/european-journal-of-risk-regulation/article/covid19-

testing-the-limits-of-human-rights/DED8334F9C1D793ACDB43054A2A9F19C [accessed 25 

March 2021] 

20- General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12), 

adopted at the Twenty-second Session of the Committee on Economic, Social and Cultural Rights, 

on 11 August 2000, available at: https://www.refworld.org/pdfid/4538838d0.pdf [accessed 04 

April 2021]  

https://www.icrc.org/en/publication/reducing-impact-covid-19-pandemic-internally-displaced-people
https://www.icrc.org/en/publication/reducing-impact-covid-19-pandemic-internally-displaced-people
https://www.theguardian.com/world/2020/mar/24/nearly-20-of-global-population-under-coronaviruslockdown
https://www.theguardian.com/world/2020/mar/24/nearly-20-of-global-population-under-coronaviruslockdown
https://www.cambridge.org/core/journals/european-journal-of-risk-regulation/article/covid19-testing-the-limits-of-human-rights/DED8334F9C1D793ACDB43054A2A9F19C
https://www.cambridge.org/core/journals/european-journal-of-risk-regulation/article/covid19-testing-the-limits-of-human-rights/DED8334F9C1D793ACDB43054A2A9F19C
https://www.refworld.org/pdfid/4538838d0.pdf
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1. Compliance of preventive measures with the 

international law:  

The question naturally arises of whether the measures briefly 

outlined above are legitimate. Human rights treaties specifically 

envision two tools which can and are being used by States to take 

measures to manage the COVID-19 pandemic which interfere with 

some human rights: limitations and derogations. Limitations allow 

precisely for the balancing of individual and collective interests and 

are built into several provisions of the International Covenant on 

Civil and Political Rights (ICCPR) and of the European Convention 

on Human Rights (ECHR) and its Protocols. Limitations to non-

absolute rights are allowed when they are prescribed by law, 

pursuant to a legitimate aim and when such limitation is necessary 

in a democratic society and proportionate to the identified legitimate 

aim, meaning that no other less restrictive alternative is available.
21

 

Covid- related legislations must comply with legal principles and 

should be scrutinized thoroughly by parliamentarians and human 

rights commissions. Any temporary legislation that potentially 

impacts a state‟s human rights legislation must be legal and 

proportional. While human rights law permits certain limitations on 

human rights in narrowly applicable situations, these should comply 

with the Principles on the Limitation and Derogation of 

Provisions.
22

 This is grounded in the general principle of „non-

retrogression‟, meaning that states should not permit human rights 

protections to deteriorate unless there are strong justifications, 

which puts the burden of justification on the state to demonstrate 

that it has only adopted a retrogressive measure after it has 

considered all the options carefully, has assessed the impact, and 

has fully used its maximum available resources. Public health is one 

of the identified legitimate aims which may be invoked as a ground 

                                                           
21- The UN Human Rights Committee, Statement on derogations from the Covenant in connection 

with the COVID-19 pandemic, adopted on 24 April 2020, available at:  

https://www.ohchr.org/Documents/HRBodies/CCPR/COVIDstatementEN.pdf  [accessed 04 April 

2021]  

22 UN Commission on Human Rights, The Siracusa Principles on the Limitation and Derogation 

Provisions in the International Covenant on Civil and Political Rights, 28 September 1984, 

available at: https://www.refworld.org/docid/4672bc122.html [accessed 04 April 2021] 

https://www.ohchr.org/Documents/HRBodies/CCPR/COVIDstatementEN.pdf
https://www.refworld.org/docid/4672bc122.html
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for limiting certain rights in order to allow a State to take measures 

dealing with a serious threat to the health of the population or 

individual members of the population.
23

  

2. Legal considerations in connection with the COVID-19 

pandemic:  

States must take effective measures to protect the right to life and 

health of all individuals within their territory and all those subject to 

their jurisdiction. They must observe the following requirements 

and conditions when exercising emergency powers in connection 

with the COVID-19 pandemic:
24

 

2.1 Where measures derogating from the obligations of States 

parties under the Covenant are taken, the provisions derogated from 

and the reasons for the derogation must be communicated 

immediately to the other States parties through the Secretary-

General. 

2.2 Derogating measures may deviate from the obligations set out 

by the Covenant only to the extent strictly required by the 

exigencies of the public health situation. Their predominant 

objective must be the restoration of a state of normalcy, where full 

respect for the Covenant can again be secured. Derogations must, as 

far as possible, be limited in duration, geographical coverage and 

material scope, and any measures taken, including sanctions 

imposed in connection with them, must be proportional in nature. 

2.3 States parties should not derogate from Covenant rights or rely 

on a derogation made when they are able to attain their public health 

or other public policy objectives by invoking the possibility to 

restrict certain rights, such as article 12 (freedom of movement), 

article 19 (freedom of expression) or article 21 (right to peaceful 

assembly), in conformity with the provisions for such restrictions 

set out in the Covenant, or by invoking the possibility of introducing 

reasonable limitations on certain rights, such as article 9 (right to 

                                                           
23- UN Economic and Social Council, „The Siracusa Principles on the Limitation and Derogation 

Provisions in the International Covenant on Civil and Political Rights‟ (28 September 1984) UN 

Doc E/CN.4/1985/4, para 22. Available at: https://undocs.org/en/E/CN.4/1985/4 [accessed 04 

April 2021] 

24- Op.Cit. The UN Human Rights Committee, Statement on derogations from the Covenant in 

connection with the COVID-19 pandemic, P.2. 

https://undocs.org/en/E/CN.4/1985/4
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personal liberty) and article 17 (right to privacy), in accordance with 

their provisions. 

2.4 States parties may not resort to emergency powers or implement 

derogating measures in a manner that is discriminatory, or that 

violates other obligations that they have undertaken under 

international law, including under other international human rights 

treaties from which no derogation is allowed. 

Chapter Two: Mapping the impact and implications of Covid-

19 on IDPs: 

The movement restrictions and other measures imposed by 

countries as a response to the pandemic are directly impacting the 

daily lives and circumstances of IDPs and host communities.
25

 

Livelihoods are being interrupted and access to healthcare, where it 

is available, remains limited. Many communities hosting internally 

displaced populations lack adequate investments in health, water 

and sanitation infrastructure, in addition to the issues of 

overcrowding, poor shelter, scarce resources, limited access to 

reliable information, social discrimination, and marginalization of 

certain groups, all of which have the potential to exacerbate social 

tensions and increase the risk of emergent localized conflict. The 

impact felt by these communities not only increases humanitarian 

need but also exacerbates the existing and already complex barriers 

to IDPs seeking solutions. When addressing COVID-19 and its 

impacts on IDPs, it is first important to understand how IDPs 

experience the pandemic and related challenges. This section briefly 

presents key areas where IDPs are most negatively affected. 

1. Health implications: 

IDPs are one of the most adversely affected populations by COVID-

19. A recent World Health Organization editorial discusses the 

challenge of addressing COVID-19 within displaced populations 

due to factors such as the impossibility of social distancing in many 

contexts; poor treatment outcomes due to other infectious diseases 

such as tuberculosis and malaria; misinformation, and 

                                                           
25- Op.Cit. IOM, Populations at risk: Implications of COVID-19 for hunger, migration and 

displacement, November 2020, available at: 

https://www.iom.int/sites/default/files/populations_at_risk_-_implications_of_covid-

19_for_hunger_migration_and_displacement.pdf [accessed 16 April 2021]. 

https://www.iom.int/sites/default/files/populations_at_risk_-_implications_of_covid-19_for_hunger_migration_and_displacement.pdf
https://www.iom.int/sites/default/files/populations_at_risk_-_implications_of_covid-19_for_hunger_migration_and_displacement.pdf
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stigmatization that reduce IDPs‟ ability to receive information, 

testing, and treatment.
26

 These issues are compounded by the 

broader structural issues of poor health and sanitation infrastructure 

in many countries where IDPs live.
27

 The lack of testing and limited 

access to data on the pandemic in crisis-affected countries in Africa, 

for example, has led to fears that the COVID-19 response is fighting 

the epidemic in the dark, with widespread ramifications both within 

countries and around the globe.
28

 It is assumed that in many low-

income countries, particularly those affected by conflict, cases are 

much higher than official numbers suggest. Given the under-testing 

in many refugee camps, it is hard to fully understand the impact of 

the virus and the level of support required to combat it.  

The Internal Displacement Monitoring Centre (IDMC) has 

published some reports and expert opinions regarding the internal 

displacement situation during the pandemic. In the 2020 mid-year 

update
29

 there have been estimated 3.6 million displaced in Yemen. 

In addition, 2362 COVID-19 infections and 643 deaths have been 

confirmed in this country. until 04 March.
 30

 However, it is highly 

likely that these numbers are underestimated due to the low testing 

capacity and the current conflict situation in Yemen. An IDMC 

survey has reported that 45% of internally displaced people have 

reported symptoms consistent with COVID-19, as compared to 30% 

of non-displaced people.
31

 This could be motivated by displacement 
                                                           
26- Alemi, Q., Stempel, C., Siddiq H. & Kim, E. (2020) Refugees and COVID-19: achieving a 

comprehensive public health response. Bulletin of the World Health Organization. Available at: 

https://www.who.int/bulletin/volumes/98/8/20-271080/en/‏[accessed 16 April 2021]. 

27- Lancet, The. "COVID-19 will not leave behind refugees and migrants." Lancet (London, 

England) 395.10230 (2020): 1090.‏ Available at: https://pubmed.ncbi.nlm.nih.gov/32247379/ 

[accessed 16 April 2021]. 

28- IRC (2020) Press Release: As confirmed COVID cases more than double in July across 

African countries, a lack of testing in crisis-affected contexts keeps responders in the dark about 

the real spread of the disease, warns IRC. Available at: https://www.rescue-uk.org/press-

release/confirmed-covid-cases-more-double-july-across-african-countries-lack-testing-crisis 

[accessed 16 April 2021]. 

29- Internal Displacements Monitoring Centre (2021) Internal Displacements Monitoring Centre. 

Available at: https://www.internal-displacement.org/. [accessed 17 April 2021]. 

30- Sydney C (2021) Displacement severity on the rise after a challenging year. Internal 

Displacements Monitoring Centre. https://www.internal-displacement.org/expert-

opinion/displacement-severity-on-the-rise-after-a-challenging-year. [accessed 16 April 2021]. 

31- Yasukawa L (2021) New survey shows how COVID-19 exacerbates the critical needs of 

Yemens‟s IDPS. Internal Displacements Monitoring Centre. https://www.internal-

https://www.who.int/bulletin/volumes/98/8/20-271080/en/
https://pubmed.ncbi.nlm.nih.gov/32247379/
https://www.rescue-uk.org/press-release/confirmed-covid-cases-more-double-july-across-african-countries-lack-testing-crisis
https://www.rescue-uk.org/press-release/confirmed-covid-cases-more-double-july-across-african-countries-lack-testing-crisis
https://www.internal-displacement.org/
https://www.internal-displacement.org/expert-opinion/displacement-severity-on-the-rise-after-a-challenging-year
https://www.internal-displacement.org/expert-opinion/displacement-severity-on-the-rise-after-a-challenging-year
https://www.internal-displacement.org/expert-opinion/new-survey-shows-how-covid-19-exacerbates-the-critical-needs-of-yemens-idps
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conditions, lack of water, hygiene and overcrowding. This type of 

survey has been useful to produce estimates of the impact of the 

pandemic on the number of potential infected and to analyze 

barriers to access to treatment in positive cases. As of the September 

2020, there were 186 confirmed COVID-19 cases reported among 

IDPs, with a total of 200 in Nigeria, 116 in Iraq, 03 in Somalia, 08 

in Mali and 57 in South Sudan.
32

 The limited conduction of 

COVID-19 tests and the absence of reporting of infected cases 

resulted in the absence of any updated database of the full number 

of people infected with COVID-19.
33

 

2. Movement restrictions and immediate protection needs: 

Countries have taken measures that restrict movement. Measures 

identified in this category are either introduced to control entry onto 

the territory of a State or to control movement within a territory. 

Measures directed at control of entry are the most commonly 

implemented movement restrictions. They include partial border 

closures, international flight suspensions and visa restrictions or 

suspensions.
34

 Other measures directed at control of internal 

movement are curfews, and the establishment of surveillance and 

monitoring systems. 

Lockdowns and restrictions on freedom of movement mean IDPs in 

both camps and urban areas face the risk of starvation amid lost 

livelihoods and limited assistance, as well as increased insecurity. 

Lockdowns have also affected the organisations they may usually 

receive assistance from, which in many cases have struggled to 

                                                                                                                                               
displacement.org/expert-opinion/new-survey-shows-how-covid-19-exacerbates-the-critical-needs-

of-yemens-idps. Accessed 4 Mar 2021 

32- Op.Cit. IOM, Populations at risk: Implications of COVID-19 for hunger, migration and 

displacement, November 2020, available at: 

https://www.iom.int/sites/default/files/populations_at_risk_-_implications_of_covid-

19_for_hunger_migration_and_displacement.pdf [accessed 16 April 2021]. 

33- Alexandra Bilak, IDMC Annual Report (2020), available at: https://www.internal-

displacement.org/sites/default/files/inline-

files/Alexandra%20Bilak%20GRID%202020%20opinion%20piece%20AR.pdf  [accessed 17 

April 2021]. 

34- IOM, Global Mobility Restriction Overview, Weekly Update: 12 April 2021, available at: 

https://displacement.iom.int/system/tdf/reports/DTM-

COVID19%20Global%20Overview%20Output%2012.04.2021%20FINAL.pdf?file=1&type=node

&id=11253 [accessed 17 April 2021]. 

https://www.internal-displacement.org/expert-opinion/new-survey-shows-how-covid-19-exacerbates-the-critical-needs-of-yemens-idps
https://www.internal-displacement.org/expert-opinion/new-survey-shows-how-covid-19-exacerbates-the-critical-needs-of-yemens-idps
https://www.iom.int/sites/default/files/populations_at_risk_-_implications_of_covid-19_for_hunger_migration_and_displacement.pdf
https://www.iom.int/sites/default/files/populations_at_risk_-_implications_of_covid-19_for_hunger_migration_and_displacement.pdf
https://www.internal-displacement.org/sites/default/files/inline-files/Alexandra%20Bilak%20GRID%202020%20opinion%20piece%20AR.pdf
https://www.internal-displacement.org/sites/default/files/inline-files/Alexandra%20Bilak%20GRID%202020%20opinion%20piece%20AR.pdf
https://www.internal-displacement.org/sites/default/files/inline-files/Alexandra%20Bilak%20GRID%202020%20opinion%20piece%20AR.pdf
https://displacement.iom.int/system/tdf/reports/DTM-COVID19%20Global%20Overview%20Output%2012.04.2021%20FINAL.pdf?file=1&type=node&id=11253
https://displacement.iom.int/system/tdf/reports/DTM-COVID19%20Global%20Overview%20Output%2012.04.2021%20FINAL.pdf?file=1&type=node&id=11253
https://displacement.iom.int/system/tdf/reports/DTM-COVID19%20Global%20Overview%20Output%2012.04.2021%20FINAL.pdf?file=1&type=node&id=11253
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provide the same amount and type of support as they previously 

had, while travel restrictions have limited the access of both aid and 

personnel to many regions in need. In camps as well as in dense 

urban areas where many IDPs reside, a lack of basic health 

infrastructure, overcrowding, and poor sanitation all contribute to 

the risk of transmission and infection.
35

 In Iraq, service delivery to 

some formal IDP camps improved due to easing of movement 

restrictions but service delivery remains a challenge in nine of the 

62 camps in which humanitarian actors have recorded partial or no-

access to the camps.
36

 

3. Livelihoods and Economic Impacts: 

With possible long-term effects, internally displaced families are 

extremely vulnerable to livelihood loss and financial insecurity 

compared to members of the host city or community.
37

 IDPs have 

suffered some of the largest economic impacts of lockdowns and 

restrictions on movement. These direct health risks as well as 

secondary impacts on IDPs protection, rights, livelihoods, and 

access to basic services. Many internally displaced people will be 

disproportionately affected by the economic repercussions of 

lockdown measures, given their already precarious circumstances 

and heavy dependence on casual labour and/or external support 

(from host communities, authorities and humanitarian 

organizations) to meet their basic needs. As such, they will be even 

more vulnerable to exploitation and abuse, including sexual 

violence.
38

 

                                                           
35- UNHCR, Impact of COVID-19 on the protection of displaced and stateless populations, West 

Africa, 15 April 2020, available at: https://data2.unhcr.org/en/documents/details/77587 [accessed 

12 April 2021]. 

36- Op.Cit. IOM, COVID-19 Mobility Impacts Update Series, Impact on IDPs, 16th edition, 11 

October 2020.  

37- The World Bank (2019) Informing durable solutions for internal 

displacement. https://www.worldbank.org/en/topic/poverty/publication/informing-durable-

solutions-for-internal-displacement. [accessed 17 April 2021]. 

38- Reducing the impact of the COVID-19 pandemic on internally displaced people, ICRC and 

IFRC, 16 June 2020, Page 02, available at: Reducing the Impact of the COVID-19 Pandemic on 

Internally Displaced People | International Committee of the Red Cross (icrc.org) [accessed 13 

April 2021]. 

https://data2.unhcr.org/en/documents/details/77587
https://www.worldbank.org/en/topic/poverty/publication/informing-durable-solutions-for-internal-displacement
https://www.worldbank.org/en/topic/poverty/publication/informing-durable-solutions-for-internal-displacement
https://www.icrc.org/en/publication/reducing-impact-covid-19-pandemic-internally-displaced-people
https://www.icrc.org/en/publication/reducing-impact-covid-19-pandemic-internally-displaced-people
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Authorities are primarily responsible for assisting internally 

displaced people within their jurisdiction, without discrimination. 

Many internally displaced people living in camps depend on 

humanitarian aid for survival.
39

 Those living outside camps mostly 

depend on informal livelihood opportunities and support from host 

communities, both of which may be affected by COVID-19 

containment measures and their economic repercussions. Where 

containment measures are imposed, authorities must organize and/or 

facilitate alternative methods of delivering aid and providing 

services to internally displaced people and host communities that 

protect the health of internally displaced people and humanitarian 

workers, taking into account the specific needs of older people, 

people with disabilities, children and other vulnerable groups.
40

 In 

camps and camp-like settings, the provision of aid should be 

organized in line with appropriate measures for physical distancing, 

infection prevention and control and crowd management, to prevent 

too many people gathering in one place at the same time.
41

 

4. Access to education: 

Displaced children may face additional barriers in accessing 

education as schools or the organisations providing special 

educational programmes have been forced to close. This may 

include situations where displaced children have no access to the 

technological means or other support structures to continue their 

education from home.
42

 The negative outcomes of prolonged 

closures disproportionately impact displaced children. This situation 

is especially precarious for girls, most at risk of permanently 

                                                           
39 Op.Cit. UNHCR, Impact of COVID-19 on the protection of displaced and stateless populations, 

West Africa, 15 April 2020 

40 UNHCR, Livelihoods, food and futures: COVID-19 and the displaced, a series of stories 

published on 11 April 2021, available at: 

https://storymaps.arcgis.com/stories/4b999f79628644df84ccb7c10a9edd9e [accessed 13 April 

2021]. 

41- IASC, Interim Guidance: Scaling-up COVID-19 outbreak readiness and response operations in 

humanitarian situations including camps and camp-like settings, March 2020, available at: 

https://interagencystandingcommittee.org/other/interim-guidance-scaling-covid-19-outbreak-

readiness-and-responseoperations-camps-and-camp [accessed 29 April 2020]. 

42- COVID-19 and the human rights: Guidance, OHCHR, available at: 

https://www.ohchr.org/Documents/Issues/Migration/OHCHRGuidance_COVID19_Migrants.pdf 

[accessed 14 April 2021]. 

https://storymaps.arcgis.com/stories/4b999f79628644df84ccb7c10a9edd9e
https://www.ohchr.org/Documents/Issues/Migration/OHCHRGuidance_COVID19_Migrants.pdf
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dropping out. In response, UNHCR has taken measures to ensure 

displaced children and youth can access distance learning 

alternatives as part of national responses and offered health training 

for teachers and community awareness-raising activities on COVID-

19, while upgrading water and sanitation facilities in and around 

learning spaces.
43

 

5. Gender-based violence (GBV) and child protection concerns: 

Crises exacerbate age, gender, and disability inequalities and place 

women, girls, and other vulnerable populations at increased risk of 

sexual and gender-based violence, specifically intimate partner 

violence (IPV)
44

. In fact, IPV may be the most common type of 

violence that women and girls experience during emergencies, 

resulting in profound physical and psychosocial harm. In the event 

of COVID-19 outbreaks in development and humanitarian settings, 

IPV incidents may surge if movement restrictions or quarantine 

measures are put in place. However, at the time when many women 

and girls need life-saving care and support more than ever, evidence 

suggests that those services are likely to decrease as service 

providers are overburdened and preoccupied with handling COVID-

19 cases. 
45

In principle, life-saving SGBV interventions should 

continue to ensure critical SGBV response services are available all 

the time for those who are in need, while non-life-saving activities 

with a large number of people (e.g., community 

sensitization/outreach, group awareness /information sessions) can 

                                                           
43- UNICEF, Policy Brief: Education during COVID-19 and beyond, August 2020, available at: 

https://www.un.org/development/desa/dspd/wp-

content/uploads/sites/22/2020/08/sg_policy_brief_covid-19_and_education_august_2020.pdf 

[accessed 14 April 2021]. 

44- Intimate partner violence", can be defined as a pattern of behavior in any relationship that is used to 

gain or maintain power and control over an intimate partner. Abuse is physical, sexual, emotional, 

economic or psychological actions or threats of actions that influence another person. This includes any 

behaviors that frighten, intimidate, terrorize, manipulate, hurt, humiliate, blame, injure, or wound 

someone. UNHCR, Protecting forcibly displaced women and girls during the covid-19 pandemic, March 

2021 available at: https://reporting.unhcr.org/node/30367 [accessed 14 April 2021]. 

45- United Nations Population Fund (UNFPA), Impact of the COVID-19 Pandemic on Family 

Planning and Ending Gender-based Violence, published on 27 April 2020, available at: Impact of 

the COVID-19 Pandemic on Family Planning and Ending Gender-based Violence, Female Genital 

Mutilation and Child Marriage | UNFPA - United Nations Population Fund [accessed 14 April 

2021]. 

https://www.un.org/development/desa/dspd/wp-content/uploads/sites/22/2020/08/sg_policy_brief_covid-19_and_education_august_2020.pdf
https://www.un.org/development/desa/dspd/wp-content/uploads/sites/22/2020/08/sg_policy_brief_covid-19_and_education_august_2020.pdf
https://reporting.unhcr.org/node/30367
https://www.unfpa.org/resources/impact-covid-19-pandemic-family-planning-and-ending-gender-based-violence-female-genital
https://www.unfpa.org/resources/impact-covid-19-pandemic-family-planning-and-ending-gender-based-violence-female-genital
https://www.unfpa.org/resources/impact-covid-19-pandemic-family-planning-and-ending-gender-based-violence-female-genital
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be temporarily held off, or redesigned in a way to minimize the risks 

of infection.
46

 

UNICEF also estimates that more than 150 million children 

vulnerable during COVID-19, for three main reasons:
 47

  children 

have specific susceptibilities to infection during infectious disease 

outbreaks;  Infectious diseases can disrupt the environments in 

which children grow and develop; and measures used to prevent and 

control the spread of infectious diseases can expose children to 

protection risks. Moreover, children face additional protection risks, 

if schools are closed, girls in development or humanitarian settings 

maybe less able to access health, hygiene, and protection messaging 

and their caregiving burdens may increase. The economic impact of 

public health emergencies may force families to take their children, 

particularly their daughters, out of school to work, potentially 

leading to transactional sex, or child early or forced marriages. All 

children are at risk of becoming separated from their caregiver 

during infectious disease outbreaks, as their caregiver may die, be 

quarantined, or become unavailable for other reasons.
48

 

Chapter Three: International efforts to respond to IDPs related 

COVID-19 challenges: 

The COVID-19 pandemic has proved that it does not respect 

borders and cannot be faced by one country alone. The Covid- 19 

complexity of challenges and its various forms and impacts entail a 

collective response to be multifaceted. For this reason, 

multilateralism, not unilateralism must be fostered to respond to the 

occurring multilateral challenges. The challenges that may be faced 

by global health efforts have Social, political, and economic 

dimensions, but despite those challenges, there's a critical need for 

synergy between all the global actors. 

                                                           
46- Ibid.  UNFPA, Impact of the COVID-19 Pandemic on Family Planning and Ending Gender-

based Violence, p. 3. 

47- UNICEF, COVID-19 and children, UNICEF Data hub, March 2020, available at: 

https://data.unicef.org/covid-19-and-children/ [accessed 15 April 2021]. 

48- UNICEF, Migrant and displaced children in the age of COVID-19: How the pandemic is 

impacting them and what can we do to help, June 2020, available at: 

https://www.unicef.org/media/83546/file/Migrant-and-displaced-children-in-the-age-of-COVID-

19.pdf [accessed 15 April 2021]. 

https://data.unicef.org/covid-19-and-children/
https://www.unicef.org/media/83546/file/Migrant-and-displaced-children-in-the-age-of-COVID-19.pdf
https://www.unicef.org/media/83546/file/Migrant-and-displaced-children-in-the-age-of-COVID-19.pdf
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1. The UN Special Rapporteur on the human rights of IDPs: 

IDPs are at heightened risk of exposure to COVID-19 due to limited 

access to healthcare, water, sanitation, food and adequate housing, 

and often face discrimination. The UN Special Rapporteur on the 

human rights of internally displaced persons
49

 called on 

governments to exercise their sovereign responsibility to protect 

them based on the Guiding Principles on Internal Displacement and 

without diverting from existing delivery of humanitarian 

assistance.
50

 States must scale up humanitarian assistance to 

internally displaced persons in light of the pandemic, while taking 

the appropriate measures to prevent the transmission of COVID-19 

and protect humanitarian workers. The Special Rapporteur 

highlighted that the situation of displacement might increase the 

already high vulnerability of older people and people with 

underlying health conditions to COVID-19. Displaced people with 

disabilities or belonging to minority groups or indigenous 

communities might face even more barriers in accessing essential 

services and healthcare. 

2. The International Organization for Migration (IOM): 

IOM
51

has mentioned IDPs facing increasing risks of exposure to the 

virus and other diseases, further amplified by the rising number of 

the displaced, thus the need for relocation and improved monitoring 

Likewise, the COVID-19 pandemic provides opportunities to 

closely examine the actual direct and reverberating impacts of an 

                                                           
49 The Special Rapporteur on the human rights of internally displaced persons is an independent 

human rights expert appointed by the United Nations Human Rights Council. The first Special 

Rapporteur on the human rights of internally displaced persons was appointed in September 2010, 

with the same functions as the former Representative of the Secretary-General on the human rights 

of internally displaced persons. Further background is available at: 

https://www.ohchr.org/en/issues/idpersons/pages/idpersonsindex.aspx [accessed 17 April 2021]. 

50 OHCHR, COVID-19: Do not forget internally displaced persons, UN expert urges 

Governments worldwide, 01 April 2020, available at: 

https://ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25763&LangID=E 

[accessed 17 April 2021]. 

51- IOM, or as it was first known, the Provisional Intergovernmental Committee for the 

Movement of Migrants from Europe (PICMME), was born in 1951 out of the chaos and 

displacement of Western Europe following the Second World War. Further background is 

available at: https://www.iom.int/iom-history [accessed 17 April 2021]. 

https://www.ohchr.org/en/issues/idpersons/pages/idpersonsindex.aspx
https://ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25763&LangID=E
https://www.iom.int/iom-history
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epidemic or pandemic on IDPs.
52

 During 2020, the Organization 

successfully supported nearly 35 million people in 60 countries 

impacted by humanitarian crises with COVID-19 related 

interventions; close to 37 million people with COVID-19-related 

risk communication messages and community engagement efforts; 

over 2,600 stranded migrants to return home in a safe and dignified 

manner; approximately 240,000 people to rebuild their livelihoods; 

570 health facilities in dozens of countries with essential health 

services, including routine immunizations; and 19 million people 

with critical water, sanitation and hygiene supplies, and installed or 

rehabilitated over 19,200 handwashing facilities.
53

 

3. United Nations High Commissioner for Refugees (UNHCR): 

UNHCR
54

 is committed to working in close concert with national 

authorities and other relevant actors to ensure that all COVID-19 

related prevention and response initiatives at the national level 

include persons of concern, while at the same time closely 

monitoring the application of these measures to ensure that people 

are not exposed to specific protection risks.
55

 UNHCR and The 

Global Alliance for Vaccines and Immunizations (GAVI)
56

 signed a 

Memorandum of Understanding (MoU) on 03 February 2020, with 

the overall goal of ensuring refugees and other forcibly displaced 

can access vaccines on par with nationals. The MoU also looks at 

                                                           
52- Op.Cit. IOM, COVID-19 Mobility Impacts Update Series, Impact on IDPs, 16th edition, 11 

October 2020. 

53- IOM, COVID-19 Response Report during 2020, available at: https://www.iom.int/news/iom-

looks-back-one-year-covid-19-response-appeals-usd-812-million-2021 [accessed 17 April 2021]. 

54 The office of the United Nations High Commissioner for Refugees (UNHCR) was created in 

1950, during the aftermath of the Second World War, to help millions of Europeans who had fled 

or lost their homes. Further background is available at: https://www.unhcr.org/history-of-

unhcr.html  

55- Impact of COVID-19 on the protection of displaced and stateless populations, UNHCR, April 

2020, https://data2.unhcr.org/en/documents/details/77587 [accessed 17 April 2021]. 

56 The GAVI Alliance (formerly the Global Alliance for Vaccines and Immunisation) is a global 

health partnership of public and private sector organizations dedicated to “immunisation for all”. It 

provides a unique opportunity for a wide-range of partners to build consensus around policies, 

strategies, and priorities and to recommend responsibility of implementation to the partner with the 

most experience and insight in the area. GAVI has developed innovative approaches to 

international health and development. Further background is available at: 

https://www.who.int/workforcealliance/members_partners/member_list/gavi/en/ [accessed 17 

April 2021]. 

https://www.iom.int/news/iom-looks-back-one-year-covid-19-response-appeals-usd-812-million-2021
https://www.iom.int/news/iom-looks-back-one-year-covid-19-response-appeals-usd-812-million-2021
https://www.unhcr.org/history-of-unhcr.html
https://www.unhcr.org/history-of-unhcr.html
https://data2.unhcr.org/en/documents/details/77587
https://www.who.int/workforcealliance/members_partners/member_list/gavi/en/
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expanding coverage and quality of immunization services, 

promoting equity in access and uptake of vaccines, and 

strengthening health systems at community and primary care level.
57

 

UNHCR has been advocating for the equitable inclusion of 

refugees, internally displaced and stateless populations in national 

vaccines plans through the COVAX Facility
58

, a global initiative 

that brings together governments and manufacturers to ensure that 

COVID-19 vaccines reach all populations, including those in low 

income countries and those at risk of being left behind, such as 

refugees and stateless. Since the vast majority of the world‟s 

refugees are hosted in low- and middle-income countries, support of 

host country governments is crucial to ensure that refugees are also 

included in the roll-out of the vaccine.
59

 

4. COVID-19 Global Humanitarian Response Plan (GHRP): 

The COVID-19 Global HRP is a joint effort by members of the 

Inter-Agency Standing Committee (IASC), including UN, other 

international organizations and NGOs with a humanitarian mandate, 

to analyse and respond to the direct public health and indirect 

immediate humanitarian consequences of the pandemic, particularly 

on people in countries already facing other crises.
60

 The GHRP 

addresses the additional needs from the COVID-19 pandemic 

building on, but without prejudice to the ongoing humanitarian 

operations for pre-COVID-19 emergencies. Funding ongoing plans 

                                                           
57- UNHCR COVID-19 Preparedness and Response, 17 February 2020, available at: 

https://reporting.unhcr.org/sites/default/files/UNHCR%20Global%20COVID-

19%20Emergency%20Response%2017%20February%202021.pdf [accessed 17 April 2021]. 

58 COVAX is one of three pillars of the Access to COVID-19 Tools (ACT) Accelerator, which 

was launched in April by the World Health Organization (WHO), the European Commission and 

France in response to this pandemic. Bringing together governments, global health organisations, 

manufacturers, scientists, private sector, civil society and philanthropy, with the aim of providing 

innovative and equitable access to COVID-19 diagnostics, treatments and vaccines. The COVAX 

pillar is focussed on the latter. Further background is available at: 

https://www.gavi.org/vaccineswork/covax-explained [accessed 17 April 2021]. 

59- UNHCR, Global COVID-19 Response Report during 2020, available at: 

https://reporting.unhcr.org/sites/default/files/COVID-19%20progress%20report%20-

%2004.10.20%20-%20FINAL.pdf  [accessed 17 April 2021]. 

60- The United Nations Office for the Coordination of Humanitarian Affairs (OCHA), Global 

Humanitarian Response Plan COVID-19, December 2020, available at: 

https://www.unocha.org/sites/unocha/files/Global-Humanitarian-Response-Plan-COVID-19.pdf 

[accessed 17 April 2021]. 

https://reporting.unhcr.org/sites/default/files/UNHCR%20Global%20COVID-19%20Emergency%20Response%2017%20February%202021.pdf
https://reporting.unhcr.org/sites/default/files/UNHCR%20Global%20COVID-19%20Emergency%20Response%2017%20February%202021.pdf
https://www.gavi.org/vaccineswork/covax-explained
https://reporting.unhcr.org/sites/default/files/COVID-19%20progress%20report%20-%2004.10.20%20-%20FINAL.pdf
https://reporting.unhcr.org/sites/default/files/COVID-19%20progress%20report%20-%2004.10.20%20-%20FINAL.pdf
https://www.unocha.org/sites/unocha/files/Global-Humanitarian-Response-Plan-COVID-19.pdf
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remains an utmost priority given that people targeted in these plans 

will be the most affected by the direct and indirect impact of the 

pandemic. Ensuring that humanitarian plans are fully resourced is 

essential to avoid further loss of lives and suffering, and the 

aggravation of vulnerabilities. It will also help affected people to 

better cope with the new emergency and will be an important 

stabilizing factor in these fragile contexts.
61

 

Chapter Four: Responsibility to provide vaccines to IDPs: 

The national authorities are responsible for public health responses 

and COVID-19 immunization. The delivery and administration of 

the vaccines to beneficiaries will be coordinated by the national 

health authorities. National, international organizations and civil 

society partners may be requested to support these efforts.
62

 

1. Ensuring equal and non-discriminatory access to 

vaccines: 

Everyone is entitled, on an equal footing with others, to enjoy 

access to all the best available applications of scientific progress 

necessary to enjoy the highest attainable standard of health.
63

 The 

International Covenant on Economic, Social and Cultural Rights 

(ICESCR) requires States to achieve the progressive realisation of 

the rights protected by the Covenant, including the right to health, 

both individually and through international assistance and co-

operation.
64

 States which are able to do so should provide 

assistance, especially economic, scientific and technical, to 

developing countries for immunisation against major infectious 

diseases and for the prevention, treatment and control of epidemic 

                                                           
61- Ibid. OCHA, Global Humanitarian Response Plan COVID-19, December 2020, P. 4. 

62- Op.Cit. ICRC and IFRC, Reducing the impact of the COVID-19 pandemic on internally 

displaced people, P. 03. 

63- Committee on Economic Social and Cultural Rights (CESCR), General Comment No. 25 

(2020) on science and economic, social and cultural rights (article 15 (1) (b), (2), (3) and (4) of the 

Covenant), para. 70. Available at: https://www.ohchr.org/en/hrbodies/cescr/pages/cescrindex.aspx 

[accessed 18 April 2021]. 

64- ICESCR article 2.1. See also CESCR General Comment No. 3 (1990) on the nature of States 

parties‟ obligations (art. 2, para. 1, of the Covenant).Available at: 

https://www.ohchr.org/en/professionalinterest/pages/cescr.aspx [accessed 19 April 2021]. 

https://www.ohchr.org/en/hrbodies/cescr/pages/cescrindex.aspx
https://www.ohchr.org/en/professionalinterest/pages/cescr.aspx
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and endemic diseases.
65

 Access to vaccines and medicines is 

disturbingly uneven in many places, with poorer health outcomes 

for women and girls, national, ethnic, religious, racial and linguistic 

minorities, indigenous populations, persons living in poverty, 

persons with disabilities, migrants, particularly undocumented 

migrants, stateless persons, and others experiencing marginalisation. 

COVID-19 infection rates and outcomes for minorities and people 

in vulnerable groups have mirrored these patterns, in part due to 

structural inequalities and discrimination. These facts raise a 

substantial risk that these populations and groups will fall behind in 

vaccines rates relative to others. Women and girls risk 

discrimination in vaccine distribution for many reasons, including 

higher rates of poverty and the impact of societal norms.
66

 Focused 

efforts are essential to remove barriers, pre-empt potential 

discrimination, and monitor distribution to ensure equality and 

avoid discrimination. These efforts are not only essential to protect 

human rights, but to ensure the effectiveness of the vaccines 

campaign. Vaccines distribution plans need to ensure full 

accessibility for persons with disabilities. Similarly, emerging issues 

including testing access and protocols, data collection and retention, 

“immunity passports”, surveillance and tracking tools, and the 

discriminatory treatment of persons who have recovered from 

COVID-19 all require intensive attention in this context.
67

 

2.  The international coordination mechanism support: 

As for the international coordination or donor support mechanisms 

for countries to roll out vaccines, the COVAX, the vaccines pillar of 

                                                           
65- CESCR, General Comment No. 14 (2000) on the right to the highest attainable standard of 

physical and mental health (art.14 of the Covenant), paras. 43-45. See also UN Human Rights 

Experts: Universal access to vaccines is essential for prevention and containment of COVID-19 

around the world (9 November 2020), available at 

https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=26484&LangID=E 

[accessed 19 April 2021]. 

66- OHCHR Guidance Note on CEDAW and COVID-19, available at: 

https://www.ohchr.org/Documents/HRBodies/TB/COVID19/Guidance_Note.docx and COVID-19 

and Women‟s Human Rights (OHCHR), available at: 

https://www.ohchr.org/Documents/Issues/Women/COVID-19_and_Womens_Human_Rights.pdf 

[accessed 18 April 2021]. 

67- Racial Discrimination in the COVID-19 Context (OHCHR), available at 

https://www.ohchr.org/Documents/Issues/Racism/COVID19_and_Racial_Discrimination.pdf  

https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=26484&LangID=E
https://www.ohchr.org/Documents/HRBodies/TB/COVID19/Guidance_Note.docx
https://www.ohchr.org/Documents/Issues/Women/COVID-19_and_Womens_Human_Rights.pdf
https://www.ohchr.org/Documents/Issues/Racism/COVID19_and_Racial_Discrimination.pdf
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the Access to COVID-19 Tools Accelerator (ACT) is the global 

collaboration to accelerate the development, production, and 

equitable access to COVID-19 vaccines. 
68

It aims to coordinate a 

global risk-sharing mechanism for pooled procurement and 

equitable distribution of COVID-19 vaccines: 187 countries and 

donors are engaged. More than 2 billion USD have been raised to 

support vaccines procurement for 92 Low- and Middle-Income 

Countries (LMICs) which have been identified as priority countries 

for support. Many of those countries are refugee hosting countries. 

The COVAX Fair Allocation Framework provides the guiding 

principles for an equitable distribution. Governments are 

encouraged to include all populations, independent of their 

residency and legal status, including refugees, IDPs, stateless 

persons, migrants, and other Persons of concern. The key to 

achieving this is inclusion of all populations into national vaccines 

strategies. However, recognizing that there may be humanitarian 

populations not included, COVAX partners have proposed a 

humanitarian buffer which commits 5% of real time COVID-19 

vaccine volumes until the end of 2021 (~100m doses) to populations 

affected by conflict and humanitarian emergencies. The 

humanitarian buffer is expected to be approved in March 2021. The 

buffer is expressly reserved as a measure of last resort, not as 

substitute for not including refugees in national plans.
69

 

3. The role of UNHCR to support access of IDPs to 

vaccinates: 

The IASC Principles are working very closely with GAVI, WHO, 

UNICEF and others within COVAX on the fulfilment of the 

allocation framework to all persons, including humanitarian 

populations, refugees, stateless, IDPs and migrants. To ensure that 

IDPs situations are effectively included in national vaccine 

                                                           
68- The ACT-Accelerator is organized into four pillars of work: diagnostics, treatment, vaccines 

and health system strengthening. Each pillar is vital to the overall effort and involves innovation 

and collaboration. Available at: https://www.who.int/initiatives/act-accelerator [accessed 18 April 

2021]. 

69- The COVAX Humanitarian Buffer, 30 March 2021, available at: 

https://www.gavi.org/vaccineswork/covax-humanitarian-buffer-explained [accessed 18 April 

2021]. 

https://www.who.int/initiatives/act-accelerator
https://www.gavi.org/vaccineswork/covax-humanitarian-buffer-explained
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strategies and the roll-out, advocacy efforts must be focused on all 

vulnerable groups, yet indiscriminatory. The health cluster will be a 

key partner in the work of UNHCR to support the access of IDPs to 

vaccines.
70

 

Conclusion: 

This paper has shown the limited protection provided to contain and 

mitigate the spread of the COVID-19 pandemic across the‏world‟s 

most vulnerable, displaced populations is breath-taking in scope. 

The challenges require a strategy tailored to the specific needs and 

circumstances of the displaced‏ population in question – a strategy 

that is workable in a context that will undoubtedly include‏

significant resource constraints. That said, there are common 

elements across the countries and‏continents reviewed above, which 

lend themselves to key principles and recommendations that‏should 

be part of any effective humanitarian response to the pandemic. 

IDPs should be included in the national and local preparedness and 

response strategies and social protection plans relating to the Covid-

19 pandemic. Authorities must ensure that internally displaced 

people have access to public health information in a relevant local 

language and a format that is easy to access, including for children 

and people with disabilities, and that they are covered by prevention 

and control measures. Authorities must adopt the necessary legal, 

policy and/or ad hoc measures to remove any barriers preventing 

IDPs from accessing health care and make sure that they have equal 

access to life-saving testing and treatment. They must ensure that all 

internally displaced persons have access to water, sanitation, 

facilities for personal hygiene, adequate housing and food. 

The response to COVID-19 must be inclusive to be effective. 

International assistance to address the pandemic must reach all 

vulnerable populations, including the refugees, asylum seekers, and 

the internally displaced. Governments should ensure that the 

forcibly displaced living in both camp and non-camp settings are 

included in prevention and mitigation efforts. Humanitarian actors 

shall improve access to water, sanitation, and hygiene (WASH) 

                                                           
70- UNHCR, COVID-19 Vaccinations: Update No. 2, 24 March 2021, available at: 

https://data2.unhcr.org/en/documents/download/85682 [accessed 19 April 2021]. 

https://data2.unhcr.org/en/documents/download/85682
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facilities. International organisations should prioritize the 

deployment of qualified medical personnel to IDP-dense areas, 

along with personal protective equipment and other medical 

supplies such as gloves and masks for humanitarian health workers 

to ensure their safety in addressing COVID-19 outbreaks in 

displacement camps. They should take steps now to support 

establishment of capabilities within displaced communities for 

implementation of isolation and quarantine procedures in 

accordance with best medical and public health advice and 

practices. The operational humanitarian response shall also enhance 

communications and the flow of information through developing 

information campaigns to ensure displaced communities have 

accurate and current information about the coronavirus and response 

efforts. Humanitarian actors shall ensure that psychosocial support 

is available for women and girls‟ survivors of GBV and adapt to 

working modalities where IDPs can be further reached and assisted. 

Eventually, the United Nations shall accelerate the international 

efforts to provide vaccines to IDPs through consistent mechanisms 

with the States where they live in the letter and word of the 

international law. The COVID-19 pandemic does offer a critical 

moment to push for new forms of multi-stakeholder multilateralism 

and create multilateral innovation that offers a window of 

opportunity to help advance a long-overdue overhaul of global 

cooperation structures to advance protection of IDPs.  
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 مبالإعلا الطبيبِ زامُالت
ــــــ جامعة دمشقفي كمية الحقوق قسم القانون الخاص    الحسينعمي برىو طالب دكتوراه:    

دكتور فواز صالحإشراف الأستاذ ال    
جامعة دمشق. – في كمية الحقوق أستاذ في قسم القانون الخاص   

صخ  م  الم    
  بيعتدددددددد ُُ صددددددددف ت ،ُ،بدددددددد     ُُِبيدددددددد ُِالتدددددددد ا ُال ُُّفهدددددددد  ُِمَُُ لَُحَددددددددُالبحدددددددد ُُِكددددددددر ُُرُفُِتدددددددد  ُُ

كمددددد ُيتنددددد  لُالبحددددد ُتح يددددد ُم دددددم  ُُالدددددنيُبُنددددد ُ ميددددد ،ُ الأسددددد اُالقددددد ن ن ُُّالق ن نيّددددد ،
بهددددد ُُتح يددددد ُن   ددددد ُفددددد ُالمراحدددددلُالم تمفددددد ُالتددددد ُيمدددددرُُُ نلدددددخُمددددد ُ ددددد لُُِالالتددددد ا ،هدددددناُ
ابتدددد انًُمدددد ُمرحمدددد ُالفحدددداُ التّلدددد ياُمددددر راًُبمرحمدددد ُالعدددد  ُُ،ال بددددّ ُالعدددد  يُالعمددددلُُ

كمددددد ُيحددددد  لُهدددددناُالبحددددد ُ  ُُ. صددددد لًاُرلددددد ُمرحمددددد ُمددددد ُبعددددد ُالعددددد  ُ  ُمرحمددددد ُالمرا بددددد 
ُ،بيدددد ُبددددر   ُالمددددريُُفدددد ُبعددددُُالمُم رسدددد  ُال بيّدددد ُالح ي دددد  ُن دددد تُالتدددد ا ُال ُّيُحدددد ُّ

كعمميدددددد  ُالتّاميددددددلُ التّادددددد ر ُالّ بيدددددد ُ مدددددد ُا نسدددددد  ُسدددددد انُمدددددد ُكدددددد  ُمنهدددددد ُناُ دددددد ب ُ
كمدددد ُتندددد  لُالبحدددد ُالحدددد لا ُالتدددد ُتسددددت   ُت فيدددد ُهددددناُُ.  ُناُ دددد ب ُ ممدددد ُ   ادددد

ٍُُُ،أ رالالتددددددد ا ُكح لددددددد ُالمدددددددريُُالعددددددد  ف ُلددددددد ي ُالتدّدددددد ُ  يدددددددرٍُُ ح لددددددد ُالمدددددددريُُبمدددددددر
 ُال بيدددد ُمدددد ُالالتدددد ا ُبدددد     ُ كددددنلخُالحدددد لا ُالتدددد ُيُعفدددد ُفيهددددُ، ئمدددد ُلددددف ُميدددد  اٍُ

 تنددددد  لُالمدددددريُُ ددددد ُُ،كح لددددد ُالاسدددددتعا لُ الحددددد لا ُالتددددد ُتقت ددددديه ُالمصدددددمح ُالع مددددد 
ددددددددصدددددددد اُق رندددددددد ُبددددددددي ُالنُّالمُُُ ح  لندددددددد ُ.حقدددددددد ُبدددددددد       التدددددددد ُ ر  ُفدددددددد ُُم نا ُالص 

 القددددددددد ن  ُالاّ ائدددددددددريُُ لُك لقدددددددد ن  ُالفرنسددددددددد ُ القددددددددد ن  ُالمصددددددددري دددددددد اني ُبعدددددددددُُالددددددددد ُّ
ُنتددددد ئ ،ح  لنددددد ُتم دددددياُمددددد ُت صدددددمن ُرليددددد ُمددددد ُُالبحددددد ،.ُ فددددد ُنه يددددد ُي القددددد ن  ُالسّددددد رُ

 ددددم ن ُ س سددددي ُفدددد ُحم يدددد ُحددددتُالمددددريُُفدددد ُتقريددددرُ ّ ُالالتدددد ا ُبدددد     ُيُعدددد  ُ همهدددد ُ
سَددددد ُ  ا ددددد ُكمددددد ُ  صدددددين ُب دددددر ر ُُب لحيددددد  ، ُمصددددديراُ حم يددددد ُسددددد مت ُالاّسددددد ي ُ حقّددددد

ُ الكف يدددد  دددد ُ دددد لٍُمدددد ُال ُُّتكدددد  ُ مدددد ُ دددد رٍُُمادددد لُالعمددددلُالّ بدددد ،  ن نيّدددد ُ  صّدددد ُفدددد ُ
تلدددددملُك فددددد ُماددددد لا ُالعمدددددلُال بدددددّ ُ مددددد ُنحدددددٍ ُياعمهددددد ُ ددددد  ر ُ مددددد ُتحقيدددددتُُبحيددددد ُُ

 رُالعم  ُالّ بي .ه فه ُف ُحم ي ُالمر  ُ ت  ُّ

ر   ُالمريُ.ُ،الع  ُ،التّل ياُ،العملُال ب ُُّ،الالت ا ُب     ة: الكممات المفتاحي    
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Summary 

The research idea revolves around the concept of the doctor’s 

commitment to the media, its qualities, its legal nature, and the legal 

basis on which it was built. The research also deals with defining 

the content of this commitment, by defining its scope in the 

different stages that the normal medical work goes through, starting 

from the stage of examination and diagnosis through the stage 

Treatment through to the post-treatment or observation stage. This 

research also tries to define the scope of the doctor's commitment to 

inform the patient about some modern medical practices, such as 

cosmetic operations and medical experiments on humans, whether 

they are of a curative nature or of a scientific nature. The research 

also dealt with cases that require reducing this obligation, such as 

the emotional state of the severely affected patient, the condition of 

the patient with a hopelessly serious illness, as well as the cases in 

which the doctor is exempt from the obligation to inform, such as a 

state of urgency and cases required by the public interest, and the 

patient waives his right to information. We tried to compare the 

relevant texts mentioned in the laws of some countries, such as 

French law, Egyptian law, Algerian law and Syrian law. At the end 

of the research, we tried to summarize the results we have reached, 

the most important of which is that adherence to the media is a 

fundamental guarantee in protecting the patient's right to self-

determination and the protection of his physical integrity and right 

to life. It is sufficient to include all areas of medical work in a way 

that it is able to achieve its goal of protecting patients and advancing 

medical sciences. 

 

Keywords: commitment to information, medical work, diagnosis, 

treatment, patient information.  
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ُمُق  م :
فهددددد ُتسدددددتم  ُاحتدددددرا ُكرامددددد ُالمدددددريُ،ُ السّدددددهرُ مددددد ُُ،تُعددددد  ُالمهنددددد ُالّ بيددددد ُفندددددً ُ  ممددددد ًُ

بيددددد ُالمعرفددددد ُالتّ مّددددد ُ يحكددددد ُالّ ددددد ُاددددد نبي ُ س سددددديي ،ُالأ لُيقت ددددد ُمددددد ُال ُُّ.راحتددددد 
 مدددددد ُُ؛بفدددددد ُالّ دددددد ُ  م مدددددد ُ بددددددنلُالاّهدددددد ُفدددددد ُتقدددددد ي ُ  م تدددددد ُ مسدددددد ير ُالتقّدددددد  ُالعممدددددد ُّ

بيدددد ُبدددده ا ُالمهندددد ،ُ التدددد ُ يتم دّدددلُبدددد لت ا ُال ُُّ،الاّ ندددد ُاف ددددرُفهدددد ُالاّ ندددد ُالأ   دددد 
ُ ميدددد ُ  ُيكدددد  ُرح مددددً ،ُ مت ا ددددعً ،ُ  ا يددددً ُفدددد ُتصددددرّف ت ،ُ لاُيتدددد ان ُ دددد ُمدددد  ُُ تفددددرُ

ُي ُالع  ُلم ُي مبه .
 ّ ىُهددددددناُالأمددددددرُرلدددددد ُ ددددددر ر ُتقنددددددي ُ مددددددلُالّ بيدددددد ،ُ مح  لدددددد ُتحقيددددددتُالتدّددددد ا  ُبددددددي ُ

صدددددددمح ُالمدددددددريُُ  دددددددر ر ُالمح فهددددددد ُ مددددددد ُاسددددددد اُ صددددددد  ُحرمتددددددد ُمددددددد ُاهددددددد ،ُم
مدددد ُُ  دددد نُال بيدددد ُحيدددد اًُمدددد ُالحريّدددد ُفدددد ُالقيدددد  ُبعممدددد ُ مدددد ُالنحدددد ُالفنددددّ ُالم مدددد  ا ُُ 

ُ.اهٍ ُ  رى
ُ سدددددد ُبعددددددّ  ُ صدددددد ئا؛ُ همدددددد ُ نّهدددددد ُبيدددددد ُ مري دددددد ُتتُّ ّ ُالع  دددددد ُبددددددي ُال ُّفدددددد ُ لاُلددددددخ 

فبينمدددد ُُكمدددد ُ نّهدددد ُتُعدددد  ُ   دددد ُ يددددرُمتك فئدددد ؛ُب بيبدددد ،مبنيّدددد ُ مدددد ُ قدددد ُالمددددريُُالتّ مدددد ُ
 ُ الا تصددددددد اُممددددددد ُياعمددددددد ُفددددددد ُالمركددددددد ُبيددددددد ُب لكفددددددد ن ُ ال بدددددددر ُالعمميّددددددديتمتدّدددددد ُال ُّ

القدددددد ي،ُنادددددد ُ ّ ُالمددددددريُُيكدددددد  ُفدددددد ُمركدددددد ُالّ ددددددعي ُبسددددددب ُمر دددددد ُمدددددد ُن حيدددددد ،ُ
1ُ.ب ُم ُن حيٍ ُ  رى لما لُال ُّبق ُ لأم رُ المس ئلُالمتعمُّب اهم ُ

لدددددريع  ،ُ   ا ددددد ُ    يددددد  ُ ا  ُفددددد ُهدددددناُالع  ددددد ُفقددددد ُفر ددددد ُالتُّلتدّدددد بغيددددد ُتحقيدددددتُا
ُبرح  ددددد بيددددد ُال ُُّرلددددد ا بيددددد ُاحتدددددرا ُررا  ُمر ددددد اُمددددد ُ ددددد لُ مددددد ُال ُُّ، مهنددددد ُالّ ددددد
بكدددلُمددد ُيتعمدددتُبح لتددد ُالمر ددديّ ُمددد ُالأ دددنُب لحُسدددب  ُمددد ىُنسدددبيّ ُهددددناُُ ممددد ًُُالمدددريُ
،ُ ل صدددددددديُُّالالتدددددددد ا  ُ مدددددددد ُ دددددددد ُُّ ح لتدددددددد ،ُالمددددددددريُُ   راتدددددددد ُمق رنددددددددً ُبندددددددد  ُالمددددددددرُ

هددددناُالر دددد نُالددددنيُيمتدددد  ُب ص صدددديت ُفدددد ُُ.بدددد الحصدددد لُ مدددد ُر دددد اُبددددأيُتدددد  لُ ُّ
بددددد ،ُرنُلاُيمكددددد ُ صدددددف ُب لعم ميددددد ُالتددددد ُتُغ ددددد ُكدددددلُفتدددددر ُالعددددد  ،ُن ددددد تُالعقددددد ُال ُّ

 ُكدددددلُ ددددد  ُا يددددد ُيقترحددددد ُأفدددددُلدددددنارنمددددد ُهددددد ُر ددددد نُ ددددد اُبكدددددلُِ ددددد ٍ ُ مددددد ُحددددد  ،ُ

                                                           
1
إكرام لروي، إرادة المرٌض فً العقد الطبً فً التّشرٌع الجزائري، رسالة ماجستٌر، جامعة العقٌد  

راجع أٌضاً فً المعنى ذاته، ٌاسر المرعً، عقد العلاج الطّبً وآثاره،  .4، ص4141، دراٌة أدرار

 . 444، ص 4141شق، أطروحة دكتوراه، جامعة دم
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بيددددد ُبددددد ُيق مددددد ُال ُّالمدددددريُ،ُ كدددددلُ مدددددلُ ُّالّ بيددددد ُيحتددددد  ُرلددددد ُر ددددد نُا يددددد ُمددددد ُ
2ُ.يحت  ُرل ُر  نُ  اُب 

لممددددددددريُُرمّدددددددد ُُالمددددددددريُ،بيدددددددد ُب لمعم مدددددددد  ُالك فيدددددددد ُلتبصدددددددديرُفيادددددددد ُ  ُيُدددددددد ل ُال ُّ
ل صدددددديً ُ  ُلمدددددد ُيُمّ مدددددد ،ُكمدددددد ُينبغدددددد ُ  ُتكدددددد  ُالمعم مدددددد  ُ  يقدددددد ُ  ا ددددددح ُب لنّسددددددب ُ

 الّ ددد ب ُفددد ُمددد ىُكف يددد ُُسدددمي ، ددد نُ دددراراُ مددد ُنحدددٍ ُ ُمددد ُاتُّرلددد ُالمدددريُُكددد ُيدددتمكُّ
ُ.م     ٌُهناُالمعم م  ُه ُمعي رٌُ

 المُتعمّدددددتُبتنهدددددي ُم ا لددددد ُالمهددددد 1970ُُلعددددد  12ُُلددددد ُيدددددناُالمرسددددد  ُالتّلدددددريع ُر ددددد ُ
 مدددد ُالتدددد ا ُال بيددددد ُبدددد     ،ُ كددددنلخُالأمدددددرُب لنسددددب ُرلدددد ُ ددددد ن  ُُفدددد ُسددددد ري الّ بيدددد ُ

هددددددناُالالتدددددد ا ُفدددددد ُُفقدددددد ُادددددد نُ  ليددددددً ُمدددددد ُنكددددددر2012ُلعدددددد  16ُُنق بدددددد ُالأ بدددددد نُر دددددد ُ
ُح ي ددددددد ُ ددددددد ُ اابددددددد  ُالأ بددددددد ن.ُ نهددددددد  ُ اابددددددد  ُال بيددددددد ُ   ا ُُبينمددددددد ُ تددددددد معدددددددرُ

رنُُمنددددد ،ُ/17المددددد   ُ/ُ نلدددددخُفددددد ُ، مددددد ُا لددددد ر ُرليددددد 1978ُالمهنددددد ُفددددد ُسددددد ري ُلعددددد  
ُ ددددد ُالمدددددريُُ لاُياددددد  ُُ نددددد ُاددددد نُفيهددددد  "ُ مددددد ُال بيددددد ُ ددددد  ُر فددددد نُ  ددددد ر ُالمدددددرُ

ي ددددٍ ُ حددددنر،ُ يستحسدددد ُ  ُيُحدددد  ُالأهددددلُ ممددددً ُلدددد ُالبدددد جُبدددد لتّراي ُالمُميدددد ُرلاُبكددددلُح
ُف ُح لُر ف نُالأمرُ  ُالمريُ".

 إشكالي ة البحث:  -
تتم دّددددلُرلدددددك ليّ ُالبحددددد ُب لنّسدددددب ُرلددددد ُالقددددد ن  ُالسّددددد ريُ مددددد ُنحدددددٍ ُ ددددد اُبعددددد  ُ اددددد  ُ

 م ددددددم ن ُُنصدددددد اُ  صّدددددد ُ  ا ددددددح ُتبُدددددديّ ُمدددددد ىُالتدددددد ا ُالّ بيدددددد ُبددددددر   ُالمددددددريُ
ُ.  بيعت 

ُالتس  لا ُافتي :ُ  ا ا ب ُف ُمح  ل ُُهناُالالك لي ُتتم لُ 
ُدددُم ُمفه  ُالت ا ُال بي ُب     ُ م ه ُ بيعت ُالق ن نيّ ؟

ُددددُم ُه ُالأس اُالق ن نّ ُالنيُبُن ُ مي ُهناُالالت ا ؟
دددددددددُمدددد ُهدددد ُن دددد تُت بيددددتُهددددناُالالتدددد ا ُفدددد ُمراحددددلُالعمددددلُال بددددّ ُسدددد انُ كدددد  ُ   يددددً ُ  ُ

ُم رس  ُال بيّ ُالح ي  ُال ار  ُ م ُاس ُا نس  ؟م ُالمُُ

                                                           
، أطروحة دكتوراه، جامعة -دراسة مُقارنة–زٌنة غانم ٌونس العبٌدي، إرادة المرٌض فً العقد الطّبً  2

 .6ص ،4112 الموصل،
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 مدددد ه ُالحدددد لا ُالتدددد ُيُعفدددد ُفيهدددد ُُ،دددددددُمدددد ه ُالحدددد لا ُالتدددد ُيُ فدددد ُفيهدددد ُهددددناُالالتدددد ا 
ُال بي ُم ُالت ام ُب     ؟

 أىمي ة البحث: -
ُلمبح ُ هميّ ُم ُالن حيتي ُالعمميّ ُ العمميّ .

ـــــة لمبحـــــث: ـــــة العممي  يسدددددمّ ُالّ ددددد نُُك نددددد ُفددددد مميّددددد ُلمبحددددد ُتكمددددد ُالأهميّددددد ُالعُالأىمي 
 مددددد ُ حددددد ُ هددددد ُالالت امددددد  ُالمُمقددددد  ُ مددددد ُ ددددد تتُالّ بيددددد ُتاددددد اُمر ددددد ا،ُمحددددد  لًاُبيددددد  ُ
تف صددددديم ُمددددد ُ ددددد لُتح يددددد ُمفه مددددد ُ صدددددف ت ُ م دددددم ن ،ُفيكددددد  ُبدددددنلخُ  ندددددً ُلراددددد لُ

ُالّ  ُ الق ن  ُ م ُحٍ ُس انُف ُتحقيتُمصمح ُالمر  .
ـــــة لمبحـــــث: ـــــة العممي  يدددددرتب ُب لعمدددددلُُتكمددددد ُالأهميّددددد ُالعمميّددددد ُلمبحددددد ُمددددد ُك نددددد ُالأىمي 

 لمددددددد ُلهدددددددناُالعمدددددددلُمددددددد ُ هميّددددددد ُب لغددددددد ُبسدددددددب ُتدددددددأ يراُالمب لدددددددرُفددددددد ُالحيددددددد  ُُال بددددددد ،
لأك ددددرُالحقدددد تُ  سدددديًّ ُ ندددد ُا نسدددد  ُ هدددد ُحقدددد ُفدددد ُالحيدددد  ُ الحددددتُالااتم  يّدددد ُ تن  لدددد ُ

 ،ُممدددد ُيُمقدددد ُ مدددد ُب لسّدددد م ُالاسدددد يّ ،ُمدددد ُمدددد ُيتمتدددد ُبدددد ُالاّسدددد ُمدددد ُحُرمددددٍ ُ معصدددد ميُّ
المُلدددددرّ ُ دددددر ر ُسدددددّ ُالقددددد اني ُالتددددد ُتددددد  رُ مدددددلُال بيددددد ُ ت  دددددي ُالت ام تددددد ُ منهددددد ُ

ُالالت ا ُب     ،ُحت ُينلرُال مأنين ُف ُنف اُالأفرا .
 أىداف البحث:  -

 تح يدددددد ُصددددددف ت ُ ن دددددد تُُبدددددد     ،يهدددددد  ُالبحدددددد ُرلدددددد ُبيدددددد  ُمفهدددددد  ُالتدددددد ا ُالّ بيدددددد ُ
كمددددد ُيهددددد  ُالبحددددد ُرلددددد ُتح يددددد ُ بيعددددد ُُ؛مدددددلُالّ بددددد ت بيقددددد ُ مددددد ُمراحدددددلُ  نددددد ا ُالع

لصددددددد  ُحدددددددتُُن فدددددددن التددددددد ا ُالّ بيددددددد ُبددددددد     ،ُ مددددددد ىُكف يددددددد ُالنصددددددد اُالق ن نيّددددددد ُال
ُالمريُُب     .

 منيج البحث: -
النصددددد اُُاسدددددتعراُُمددددد ُ ددددد لُ،ُ نلدددددخالمدددددنه ُالتحميمددددد ا تمددددد ن ُفددددد ُهدددددناُالبحددددد ُ

التدددددد ا ُ مدددددد ىُم ئمدددددد ُالق ا دددددد ُالق ن نيدددددد ُالع مدددددد ُل بيعدددددد ُُب لبحدددددد ،الق ن نيدددددد ُالمتعمقدددددد ُ
،ُ مدددددددد ىُالح ادددددددد ُرلدددددددد ُرصدددددددد ارُ  ا دددددددد ُ  صدددددددد ُلسدددددددد ُ يُفددددددددرا ُالّ بيدددددددد ُبدددددددد     

بعددددددددُُمدددددددد ُ دددددددد لُاسددددددددتعراُُنلددددددددخُُ ُ،المددددددددنه ُالمقدددددددد ر  كمدددددددد ُا تمدددددددد ن  تلددددددددريع .
 القددددددددد ن  ُُالمصدددددددددري،ك لقددددددددد ن  ُالفرنسددددددددد ُ القددددددددد ن  ُُنا ُالصِدددددددددم ُالقددددددددد اني ُنصددددددددد ا
ُالسّ ري.ر  فً ُرل ُالق ن  ُُالاّ ائري،
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 خطة البحث:  -
التدددددد ا ُالّ بيدددددد ُُم هيّدددددد تن  لندددددد ُمدددددد ُ  لهمدددددد ُُ،تدددددد ُتقسددددددي ُهددددددناُالبحدددددد ُرلدددددد ُمبح ددددددي 

   تمددددد ُتم ددددداُ هددددد ُالنتددددد ئ ُ الت صدددددي  ُالتددددد ُم دددددم  ُالالتددددد ا ُبددددد     ُُ ُبددددد     
ُت :ُت صمن ُرليه ،ُ نلخُ م ُاللكلُاف

ُب     .ُالالت ا المبح ُالأ ل:ُم هيّ ُ
ُ    .الم م ُالأ ل:ُمفه  ُالالت ا ُب ُُُُُُُُُ

ُ.لت ا ُال بي ُبر   ُالمريُالق ن نّ ُلاس اُالأالم م ُال ّ ن :ُُُُُُُُُُ
ُالمبح ُال  ن :ُم م  ُالت ا ُال بي ُب     .ُ

ُالم م ُالأ ل:ُن  تُالالت ا ُب     .ُُُُُُُُُُ
ُالالت ا ُب     .ُتع يلالم م ُال ّ ن :ُح لا ُُُُُُُُُ

ُ.  تم ُتت م ُالنت ئ ُ الت صي  
 المبحث الأول

 ماىي ة التزام الطبيب بإعلام المريض.
ياددددددد ُ مينددددددد ُ  ُُالمدددددددريُ،حتددددددد ُنسدددددددت ي ُا لمددددددد  ُبم هيّددددددد ُالتددددددد ا ُال بيددددددد ُبدددددددر   ُ

نبددددي ُالأسدددد اُالقدددد ن نّ ُالددددنيُيُبندددد ُ ميدددد ُهددددناُالالتدددد ا ُلم مدددد ُ  ل .ُ مدددد ُ دُددد  ُبُعددددر نُُ
ُالت ا ُال بي ُبر   ُالمريُُلم م ُ  ٍ  .ُ

 :الالتزام بالإعلامب التعريفالمطمب الأول: 
 ُ مددددد ُ-1-سدددددنت رتُفددددد ُهدددددناُالم مددددد ُرلددددد ُت  دددددي ُمعنددددد ُالالتددددد ا ُبددددد     ُلالفقدددددر 

ُنُبيّ ُالّ بيع ُالق ن نيّ ُل لت ا ُب     ُلالفقر ُ   ُ -2-. ُ
 :: معنى الالتزام بالإعلام-1-الفقرة

بُددددّ ُلندددد ُمددد ُتعريدددد ُهددددناُُحتددد ُيت ّ دددد ُلددد ين ُمعندددد ُالتدددد ا ُال بيددد ُبددددر   ُالمدددريُ،ُلا
ُنُبيّ ُ ُل  نيً  .ُ  ص ف الالت ا ل  لًا ،ُ م ُ ُ  

ُ
ُ
ُ
ُ
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 :أولًا: تعريف الالتزام بالإعلام
الالتدددد ا ُبدددد     ُبأنّدددد "ُر  دددد نُال بيدددد ُلمري دددد ُفكددددرً ُمعق لددددً ُُفقدددد  ددددرّ ُا ندددد ُمدددد ُال

  مينددددددددً ُ دددددددد ُالم  دددددددد ُالصّددددددددح ،ُبمدددددددد ُيسددددددددم ُلممددددددددريُُ  ُيتّ ددددددددنَُ ددددددددراراُُبدددددددد لقب لُِ  ُ
،ُ يك  ُ م ُبيّن ُم ُالنت ئ ُالمُحتمم ُلمع  ُ  ُلماراح  ُِ 3ُ."الرّف
،ُكمدددد ُلدددد ُيتندددد  لُ  بدددد    ي  ددددنُ مدددد ُهددددناُالتّعريدددد ُبأنّدددد ُلدددد ُي ّ دددد ُ بيعدددد ُالالتدددد ا ُ

ُفددددددد ح لددددددد ُمددددددد ُرناُكددددددد  ُالمدددددددريُُ يدددددددرُ ددددددد  رُ مددددددد ُر راخُتمدددددددخُالمعم مددددددد  ُ   رهددددددد ُ
ُصحّت .

فدددد ُحددددي ُ رّفدددد ُ  ددددر  ُبأنّدددد "ُال سدددديم ُالّ ددددر ريّ ُلمتأكدددد ُمدددد ُتعدددد   ُالمددددريُُب لنّسددددبِ ُ
رلددددد ُالتدّدددد ابيرُالتددددد ُينددددد يُال بيددددد ُاتّ  نهددددد ُفددددد ُح لددددد ُالمدددددريُ،ُ مددددد ُ ادددددلُالعددددد  ُ

اتبّ  ددددد ،ُ يقددددد ُال بيددددد ُفددددد ُ  دددددأُرناُلددددد ُيُعمددددد ُالمدددددريُُ ددددد ُالم ددددد  رُالّدددددنيُيقت ددددد ُ
4ُُُ."الت ُيحتممه ُالع  ُالمُقترج

المددددددريُُُر دددددد   ي  ددددددنُ مدددددد ُهددددددناُالتّعريدددددد ُبأندددددد ُادددددد نُ  صددددددراًُ مدددددد ُنكددددددرُ هميّدددددد ُ
ُر  مدددددد ب لم ددددد  رُالمحتممددددد ُمدددددد ُالعددددد  ُالددددددنيُينددددد يُال بيدددددد ُالقيددددد  ُبدددددد ،ُمددددد ُ   ُ

كمددددددد ُ نددددددد ُ  فدددددددلُنكدددددددرُ بيعددددددد ُالالتددددددد ا ُُ؛ حيددددددد بم ددددددد  رُ ددددددد  ُالعددددددد  ،ُهدددددددناُمددددددد ُن
 ح لددددددد ُمددددددد ُرناُكددددددد  ُالمدددددددريُُ يدددددددرُمددددددد رخُلح لتددددددد ُالصّدددددددحي ُمددددددد ُن حيددددددد ُُ،بددددددد     

ُ  رى.
يعنددددددد "ُالتددددددد ا ُال بيددددددد ُبدددددددر   ُُبددددددد      ّ ُالالتددددددد ا ُُ سددددددد ُ  لددددددد ُمددددددد ُالفقددددددد  يدددددددرىُ

المددددريُُ بددددلُمُب لددددر ُالعمددددلُالّ بدددد ُ ميدددد ،ُبكددددلُمدددد ُيتعمّددددتُبح لتدددد ُالصّددددحي ُ العدددد  ُ
المُ ئددددد ُلددددد ،ُ م ددددد  رُالعددددد  ُ م ددددد  رُالامتنددددد  ُ ددددد ُالعددددد  ،ُ يُ  ُالتبّصددددديرُهددددد ُ
ُالمسددددددت ف ُالددددددنيُيُقددددددّ  ُلممددددددريُُبلددددددأ ُح لتدددددد ُالصّددددددحي ُب ريقدددددد ُسددددددهم ُ نلددددددخُالعددددددرُ

                                                           
ٌّة، المجلةّ  -3 ٌّة للالتزام بالتّبصٌر بشأن نقل وزراعة الأعضاء البشر وائل عزّت، الحدود الموضوع

ٌّة، جامعة الزقازٌق، مصر  . 1ص ،4112،القانون
مراد بن صغٌر، مدى التزام الطبٌب بإعلام المرٌض ــ دراسة مقارنة ـ، المجلة النّقدٌة للقانون  - 4

ٌّة، عدد خاص، الجزء الأول عبد النّور،  مُشار إلٌه لدى ساٌب ، 442ص، 4115 ، والعُلوم السٌّاس

الممارسات الطّبٌة الحدٌثة الواردة على جسم الإنسان، أطروحة دكتوراه، جامعة مولود معمري، 
 .443ص  ، 4145 ، الجزائر
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   ُالاكتفدددددد نُب لعبدددددد را ُ المصدددددد مح  ُالعمميّدددددد ُنا ُالمدددددد ل لُالّ بدددددد ،ُ مُبسّدددددد  ُمدددددد ُ
5ُ"الت ُلاُيفهمه ُالمريُُبحُسب ن ُرالٌُ   ي.

رلاُ نّددددد ُلددددد ُُبددددد     الدددددرّ  ُمددددد ُ نددددد ُ ّ ددددد ُم دددددم  ُالالتددددد ا ُ مددددد ُ هدددددناُالتّعريددددد ُُ 
،ُيددددنكرُ بيعتدددد ،ُ لدددد ُيتندددد  لُح لدددد ُمدددد ُرناُكدددد  ُالمددددريُُ يددددرُك مددددلُالأهميّدددد ُالق ن نيّدددد 

ُ  ُك  ُ  ع ُالصّح ُلاُيسم ُبتبصيراُب لنّا .ُ
 لقدددد ُحدددد  لُالق دددد نُفدددد ُفرنسدددد ُ  دددد ُتعريدددد ُلالتدددد ا ُال بيدددد ُبددددر   ُالمددددريُُ نلددددخُ

فددددد ُ حددددد ُ راراتهددددد ُُحيدددددُ ُ رّفتددددد ُمحكمددددد ُالدددددنّقُُالفرنسدددددي ُم اصدددددف ت ،بددددد لتّركي ُ مددددد ُ
6ُ."ريبي ًُ"ُا    ُيا ُ  ُيك  ُسهً ُ مفه مً ُ ص   ً ُ م ئمً ُ تقُبأ ُُُُ

بأندددددددد "ُ اادددددددد ُ دددددددد ن ن ُ     دددددددد ُ مدددددددد ُُبدددددددد       ميدددددددد ُيُمكدددددددد ُ  ُنُعددددددددرّ ُالالتدددددددد ا ُ
ال بيدددد ،ُيتعدددديّ ُ ميدددد ُبم ابدددد ُر دددد  ُالمددددريُُ  ُمدددد ُيقدددد  ُمق مدددد ،ُ مدددد ُنحددددٍ ُمُبسدددد ُ
 مفهدددددد  ُبكددددددلُمدددددد ُيتعمددددددتُبح لددددددد ُالمددددددريُُالصّددددددحي ،ُ ال رائددددددتُالع ايّدددددد ُالمُقترحددددددد ،ُ
 م   رهدددد ،ُ الأ ددددرارُالتدددد ُتنلددددأُ دددد ُالعدددد  ُ  ُ دددد  ُالعدددد  ،ُكددددلُنلددددخُ بددددلُالقيدددد  ُ

لّ بدددددد ُ مدددددد ُاسددددددم ،ُمدددددد ُلدددددد ُتسددددددت   ُالهددددددر  ُالتّغ  دددددد ُ نهدددددد ،ُكح لدددددد ُب لعمددددددلُا
ُالّ ر ر ُ  ُالاستعا ل.

 :الالتزام بالإعلام صفاتثانياً: 
 مدددددد ُحددددددتُالمددددددريُُمدددددد ُ دددددد ن  ُالصددددددح ُالع مدددددد ُالفرنسدددددد 2ُُ-1111نصّدددددد ُالمدددددد   ُ

  ددددد ُالعددددد  ُُ،بددددد     ُمددددد ُ ددددد لُت  يددددد اُب لمعم مددددد  ُالك ممددددد ُ ددددد ُح لتددددد ُالصّدددددحي 
/ُمددددددد ُلائحددددددد ُ  ا ُم ا لددددددد 21ُكمددددددد ُنصددددددد ُالمددددددد   ُ/7ُ.المقتدددددددرجُ الم ددددددد  رُالمت  عددددددد 

                                                           
 ، بوخرس بلعٌد، خطأ الطبٌب أثناء التّدخل الطّبً، رسالة ماجستٌر، جامعة مولود معمّري، الجزائر - 5

 .36ص ، 4144
 .2بق، صوائل عزت، المرجع السّا - 6

7 Art 1111-2. C.S.P.F "Toute personne a le droit d'être informée sur son état de santé. Cette 

information porte sur les différentes investigations ، traitements ou actions de prévention qui sont 

proposés ، leur utilité ، leur urgence éventuelle ، 

Leurs conséquences ، les risques fréquents ou graves normalement prévisibles qu'ils comportent 

ainsi que sur les autres solutions possibles et sur les conséquences prévisibles en cas de refus. Elle 

est également informée de la possibilité de recevoir ، lorsque son état de santé le permet ، 

notamment lorsqu'elle relève de soins palliatifs au sens de l'article L. 1110-10 ، les soins sous 

forme ambulatoire ou à domicile. Il est tenu compte de la volonté de la personne de bénéficier de 

l'une de ces formes de prise en charge. Lorsque ، postérieurement à l'exécution des investigations ، 

traitements ou actions de prévention ، des risques nouveaux sont identifiés ، la personne concernée 

doit en être informée ، sauf en cas d'impossibilité de la retrouver. 
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ُرنُاددددد نُفيهددددد ُ، مددددد ُم دددددم  ُهدددددناُالالتددددد ا 2003ُالمهنددددد ُفددددد ُمصدددددرُالصّددددد  ر ُسدددددن ُ
"ُ مددددد ُال بيددددد ُ  ُيددددد فّرُلمري ددددد ُالمعم مددددد  ُالمُتعمّقددددد ُبح لتددددد ُالمر ددددديّ ،ُب ريقددددد ُ نددددد 

مددددد ُم  نددددد ُ    يددددد  ُمهنددددد ُالّ ددددد ُفددددد 43ُُ   ُ.ُكمددددد ُنصّددددد ُالمددددد"مُبسّددددد  ُ مفه مددددد 
"ُياددددد ُ مددددد ُ نددددد ُُالا ائدددددرُ مددددد ُالصدددددف  ُال ااددددد ُت افرهددددد ُفددددد ُا  ددددد  ُرنُاددددد نُفيهددددد 

الّ بيدددددد ُ  ُاددددددرّاجُالأسددددددن  ُ  ُياتهدددددد ُ فدددددد   ُمري دددددد ُبمعم مدددددد  ُ ا ددددددح ُ صدددددد    ُ
/ُمدددددد ُنهدددددد  17ُ فدددددد ُسدددددد ري ُفقدددددد ُنصّدددددد ُالمدددددد   ُ/بلددددددأ ُ سددددددب  ُكددددددلُ مددددددلُ بدددددد ".ُ

فددددد ُنيسددددد  ُُلنق بددددد ُالأ بدددد نُالدددددنيُ  دددددراُالمدددد تمرُالعددددد  ُ،   ا ُالمهندددد  اابدددد  ُال بيددددد ُ
ُ،1978ُح يدددددرا ُلعدددددد  25ُ المُصددددد  تُ ميدددددد ُمددددد ُ  يددددددرُالصّدددددح ُبتدددددد ري 1978ُُلعددددد  ُ

ُ ددددد ُالمدددددريُُ لاُياددددد  ُلددددد ُ  مددددد ُ نددددد "ُ مددددد ُال بيددددد ُ ددددد  ُر فددددد نُ  ددددد ر ُالمدددددرُ
لأهددددددلُ ممددددددً ُالبدددددد جُبدددددد لتّراي ُالمُميدددددد ُرلاُبكددددددلُحي ددددددٍ ُ حددددددنر،ُ يستحسدددددد ُ  ُيُحدددددد  ُا

ُف ُح لُر ف نُالأمرُ  ُالمريُ".ُ
 النصددددد ا8ُُيتّ ددددد ُمددددد ُ ددددد لُالتعريددددد ُالدددددنيُ  لددددد ُبددددد ُمحكمددددد ُالدددددنّقُُالفرنسدددددي ُ 

 ّ ُالالتددددددددد ا ُبددددددددد     ُياددددددددد ُ  ُيكددددددددد  ُسدددددددددهً ُ  ا دددددددددحً ُالتلدددددددددريعي ُسددددددددد لف ُالدددددددددنّكرُ
يُ ددددد  ُرلدددد ُنلدددددخُ اددددد  ُ  ُيكددددد  ُهدددددناُالالتددددد ا ُُ؛ مفه مددددً ُ صددددد   ً ُ م ئمدددددً ُ تقريبيددددد ًُ

كمدددد ُ نّدددد ُي صدددد ُبك ندددد ُمدددد ُُ كدددد مً ،سدددد بقً ُلمرحمدددد ُالتدّددد  لُالّ بدددد ،ُ   ُيكدددد  ُك فيددددً ُ
ُ.الممت  الالت ام  ُ

 :ـ الالتزام بالإعلام مرحمة سابقة لمت دخل الط بي 1
  يدددد ُفدددد ُ تُعدددد  ُهددددناُالصددددف ُرنُيادددد ُر  دددد نُالمعم مدددد  ُلممددددريُُفدددد ُ  ددددٍ ُمُن سدددد ،ُ

رنُمددددد ُ  نهددددد ُسددددديفق ُتنفيدددددنُهدددددناُالالتددددد ا ُالف ئددددد  ُالتددددد ُلُدددددر  ُمددددد ُ امهددددد ،ُ لاُُ،الأهميّددددد 
 هدددد ُمسدددد    ُالمددددريُُ مدددد ُات دددد نُ ددددراراُبلددددأ ُالعمددددلُالّ بدددد ُالم مدددد ُالقيدددد  ُبدددد ،ُمدددد ُ
                                                                                                                                               

ق في إبلاغً بحانتً انصّحيت. َتتعهقّ ٌذي انمعهُماث بمختهف انتحّقيقاث أَ انعلاجاث أَ نكم فزد انح

َعُاقبٍا، َانمخاطز انمُتكزرة أَ انخطيزة انتي  َمذِ ضزَرتٍاالإجزاءاث انُقائيت انمُقتزحت َفائذتٍا، 

يمُكه تُقعٍا عادةً، فضلاً عه انحهُل انمُمكىت الأخزِ، َانعُاقب انمُتُقعت في حانت انزّفض، كما يتم 

اخطاري بئمكاويتّ تهقيٍا عىذما تسمح حانتً انصّحيت بذنك. لاسيما عىذما يخضع نهزعايت انتهطيفيت انمقصُد 

في انعياداث انخارجيتّ أَ انزعايت انمىزنيت. تؤخذ في انحُسبان رغبت انشّخص في  11-1111في انمادة 

الاستفادة مه أحذ أشكال انزعايت ٌذي. عىذما يتم تحذيذ مخاطز جذيذة بعذ إجزاء انتحّقيقاث أَ انعلاجاث أَ 

 الإجزاءاث انُقائيتّ، يجب إبلاغ انشّخص انمعىي، إلا في حال تعذر انحصُل عهيٍا.
. 

8
 .5/ فً الصفحة 4رقم / شالهام  



 مبالإعلا الطبيب   زام  الت

21 

 ددددد لُرفددددد اُب لمعم مددددد  ُال بيّددددد ُال  صّددددد ُبح لتددددد ُالمر ددددديّ ،ُ  ريقددددد ُالمع لاددددد ُالتددددد ُ
  مددددددد ُنلدددددددخُفقددددددد ُنددددددداُّ ددددددد ن  ُالصّدددددددح ُُ.9م   رهددددددد ُالمُحتممددددددد سددددددديتبّعه ُالّ بيددددددد ،ُُ 

"ُكدددددلُلددددد اُيتّ دددددنُ دددددراراًُبلددددددأ ُ مددددد ُ  4/1ُُددددددد1111الع مددددد ُالفرنسددددد ُفددددد ُالمددددد   ُ
ف لغ يددددد ُمددددد ُالتددددد ا ُالّ بيددددد 10ُُ".ح لتددددد ُالصّدددددحي ُ نلدددددخُبعددددد ُر  مددددد ُمددددد ُ بدددددلُ بيبددددد 

راراُبدددددد     ُهدددددد ُمددددددن ُالمددددددريُُفرصدددددد ُلمتفكيددددددرُبلددددددأ ُح لتدددددد ُالصّددددددحي ؛ُلاتّ دددددد نُ دددددد
لكدددددلُا انددددد ُ بدددددررا  ُ ا يددددد ُ م ركددددد ُُالمقتدددددرج،الم ئددددد ُبلدددددأ ُ بددددد لُ  ُرفدددددُُالعددددد  ُ

11ُ. م ُيت صلُب ُم ُ   ُ،المرُ
 :ــ أن يكون الإعلام سيلًا وواضحاً ومفيوماً 2

 يقت ددددددد ُنلدددددددخُ  ُيرا ددددددد ُال بيددددددد ُ نددددددد ُت  يددددددد ُمري ددددددد ُب لمعم مددددددد  ُالتددددددد ُتلدددددددرجُ
مقددددد ارُال ق فددددد ُُ ُ، م   رهددددد ُ، ب ريقددددد ُالعددددد  ُالتددددد ُسددددديت ُاتبّ  هددددد ُ،  دددددع ُالصّدددددح 
 بمغدددددد ُ  ميّدددددد ُبعيدددددد  ُ دددددد ُُ،  ا ددددددح ُ،بحيدددددد ُتكدددددد  ُمفه مدددددد ُلدددددد ُ،الّ بيّدددددد ُلممددددددريُ

ُُي هدددددناُي تمددددد ُب بيعددددد ُالحددددد لُفيمددددد ُرناُكددددد  ُالمدددددرُُ،اسدددددت  ا ُالمصددددد مح  ُال بيّددددد 
ف لمعم مددددد  ُالتددددد ُتُع ددددد ُلممدددددريُُالعددددد  يُ يدددددرُتمدددددخُالتددددد ُُ،ل صدددددً ُ   يدددددً ُ  ُ بيبددددد ًُ
مددددد ُُ ُ،فددددد لمريُُالعددددد  يُ ددددد ُلاُيفهددددد ُالمصددددد مح  ُال بيّددددد ُ،تُع ددددد ُلممدددددريُُال بيددددد 

ُمعدددددد ُب لتفّ صدددددديلُالعمميّدددددد ُلمعمميّدددددد ُالع ايّدددددد ُ دددددد ُّ بعكدددددداُالمددددددريُُُ،لاُيمكدددددد ُال ددددددُ 
رنُيمتدددددددد  12ُُ. الّ بيدددددددد ُالددددددددنيُينبغدددددددد ُر  مدددددددد ُب لتفّ صدددددددديلُالعمميّدددددددد ُلمعمميّدددددددد ُالع ايّدددددددد

،ُك لسدددددددددد ،ُ المسددددددددددت ىُال قّدددددددددد ف ،ُ الّ بيدددددددددد ُبمرا دددددددددد  ُالهددددددددددر  ُاللّ صدددددددددديّ ُلممددددددددددرُ

                                                           
ًّ فً مجال الطّب الحٌوي على حقوق المرضى ،فواز صالح 9 مجلةّ  ،ةندراسة مٌقار ،تأثٌر التّقدّم العلم

ٌّة ٌّة والقانون  .156ص  ،4116 ،4العدد  ،42المُجلدّ  ،جامعة دمشق للعلوم الاقتصاد
10 Art 1111-4.C.S.P.F" Toute personne prend ، avec le professionnel de santé et 
compte tenu des informations et des préconisations qu'il lui fournit ، les 
décisions concernant sa santé." 

فاٌزة مزٌت، الالتزام بالإعلان فً العقد الطّبً بٌن القانونٌن الجزائري والفرنسً، رسالة ماجستٌر،  - 11

ٌّة، جامعة عبد الرحمن مٌرةكلٌة الحقوق والع راجع أٌضاً بهذا المعنى، بن . 45ص ، 4142، لوم السٌّاس

ٌّة مٌقارنة، مجلةّ الحقوق، الكوٌت،  صغٌر مُراد، مدى التزام الطّبٌب بتبصٌر المرٌض، دراسة تأصٌل
 .436، ص4141، كانون الثّانً، 41، السنة 1العدد 

تزام القانونً بتبصٌر المرٌض بالتّدخل العلاجً المُقترح، اٌمن خالد مساعده ونسرٌن محاسنه، الال - 12

 .454ص ، 4141، 4العدد، 44علوم الشرٌعة والقانون، المجلدّ 
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نّمدددددد ُُ الاّددددددنا، فدددددد ُينبغدددددد ُ مدددددد ُالّ بيدددددد ُ  ُيتع مددددددلُمدددددد ُمر دددددد اُب ريقدددددد ُ احدددددد  ،ُ ا 
ُ.13ينبغ ُ مي ُ  ُيتف  لُم ُكلُمريُُفيرا  ُهر ف ُال  صّ ُ ن ُر  م 

 :ـــ أن يكون صادقاً وملائماً 3
ُالمُتبدددددد  ل،ف لع  دددددد ُبددددددي ُالمددددددريُُ الّ بيدددددد ُتقدددددد  ُ مدددددد ُ سدددددد اُمدددددد ُال قدددددد ُ التّعدددددد   ُ

 لهددددناُيادددد ُ مدددد ُالّ بيدددد ُر دددد  ُالمددددريُُب بيعدددد ُ ندددد  ُالعدددد  ُ  ُالعمددددلُالاّراحدددد ُ
  يُر فددددددد نُ  ُكدددددددن ُ يدددددددرُمُبدددددددررُمددددددد ُ بدددددددلُالّ بيددددددد ُُ، م ددددددد  راُالمُحتممددددددد ُبصددددددد ت

ت بيقدددددً ُلدددددنلخُفدددددرّ ُالكدددددن ُالدددددنيُُ ُ؛ياعدددددلُر ددددد نُالمدددددريُُملددددد بً ُبددددد لغم ُ  ُالتدّدددد ليا
 حممددددددد ُ مددددددد ُ بددددددد لُ ريقددددددد ُمُعيّنددددددد ُلمعددددددد  ُيريددددددد ه ُُ،يهددددددد  ُرلددددددد ُت دددددددميلُالمدددددددريُ

14ُ.ال بي ُله  ُم  يُ  ُتاريب ُيُع  ُسببً ُلانعق  ُمس  ليّ ُالّ بي 
 ينبغدددد ُ  ُيكدددد  ُا  دددد  ُمُ ئمددددً ُلح لدددد ُالمددددريُ؛ُفددددرناُكدددد  ُالمددددريُُممدددد ُيددددتممكه ُ

 ُلدددددددأ ُر  مددددددد ُبكدددددددلُالمعم مددددددد  ُالتددددددد ُتلدددددددرجُ  دددددددع ُ  ُ ّ ُمدددددددُ،هددددددد ااُال ددددددد  
فدددد ُبددددأاُمدددد ُر فدددد نُبع دددده ُ  ُاسددددت  ا ُالكددددن ُُح لتدددد ،الصّددددح ُ  ُي يدددد ُمدددد ُسدددد نُ

 هدد ُالددنيُيدد  يُرلدد ُتحسددي ُح لتدد ُُ،ُ« le mensonge optimiste »التفدد  ل 
 ُلاCarbonnierُف فدددددددتُالعميدددددد ُك رب نييددددددد ُلُالنّفسددددددي ،ح لتدددددد ُُفددددددد الصّددددددحي ُ لاُيدددددد  رُ

يُعددددد  ُالكددددددن ُ  ددددددأًُم ابددددددً ُلممسدددددد  ليّ ُرناُكدددددد  ُه فدددددد ُال حيدددددد ُهدددددد ُمصددددددمح ُالمددددددريُ،ُ
 لكددددد ُلاُياددددد ُال صددددد لُرلددددد ُهدددددناُالهددددد  ُ ددددد ُ ريدددددتُالتدّدددد لياُ الاحتيددددد لُفمصدددددمح ُ

 15.المريُُه ُالأس ا
 :ي عدُّ الالتزام بالإعلام من الالتزامات الم متدةــ 4
ُب نته ئهددددد ، نّددددد ُلاُيقتصدددددرُ مددددد ُمرحمددددد ُمُعيّنددددد ُمددددد ُمراحدددددلُالعمدددددلُالّ بددددد ُ ينتهددددد ُُ ي
بدددددد حترا ُررا  ُالمددددددريُُبر  مدددددد ُبكددددددلُمراحددددددلُالعمددددددلُال بدددددد ُّ ُالّ بيدددددد ُيمتدددددد  ُرُبددددددل

رنُلا16ُُ، حتدددددددد ُالمرحمدددددددد ُال حقدددددددد ُ مدددددددد ُالعدددددددد  ُ،فحصددددددددً ُ  ُتل يصددددددددً ُ  ُ  ادددددددد ًُ

                                                           
ٌّة، محمد حسٌن منصور 13 ٌّة الطب  .11ص، 4113، مصر، الإسكندرٌة، دار الجامعة الجدٌدة، المسؤول
الكعبً، التزام الطّبٌب بتبصٌر المرٌض، مجلة جامعة ذي قار، العراق،  سالم عبد الرضا طوٌرش 14

 .46ص، 4113، 4المجلدّ ، 4العدد
 .44سالم عبد الرضا طوٌرشً الكعبً، المرجع السّابق، ص  15
 .44المرجع السّابق، ص، زٌنة غانم ٌونس العبٌدي، إرادة المرٌض فً العقد الطبً " دراسة مُقارنة" 16
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متدددددددد  ُهددددددددناُالالتدددددددد ا ُبأندددددددد ُمدددددددد ُفييكتفدددددددد ُبدددددددد     ُالسّدددددددد بتُ مدددددددد ُمرحمدددددددد ُالعدددددددد  .ُ
ُ.الالت ام  ُالممت  

 :: الط بيعة القانوني ة للالتزام بالإعلام-2-الفقرة
تنقسدددد ُالالت امدددد  ُالم نيّدددد ُمدددد ُحيددددُ ُالهدددد  ُ مدددد ُنحددددٍ ُ دددد  ُرلدددد ُالتدددد ا ُبتحقيددددتُنتيادددد ُ

الت امدددددً ُ  ُالتددددد ا ُبغ يددددد ُ التددددد ا ُببدددددنلُبعن يددددد ُ  ُالتددددد ا ُب سددددديم .ُ يكددددد  ُالالتددددد ا ُالمددددد ن ُ
حقيدددددتُنتياددددد ُرناُكددددد  ُالمددددد ي ُبددددد ُمُم مدددددً ُبتحقيدددددتُنتياددددد ُمُعيّنددددد ُ يدددددً ُك نددددد ُال سددددد ئلُتب

فدددددرناُلددددد ُتتحقدددددتُهدددددناُالنتياددددد ُُ ددددد  ُُالنتياددددد ،التددددد ُيسدددددت  مه ُفددددد ُسدددددبيلُتحقيدددددتُتمدددددخُ
ُالددددّ ائ ، مدددد ُ دُددد سُتقدددد  ُمسدددد  ليت ُالم نيّدددد ُتادددد اُُالت امدددد ،المدددد ي ُمُ  ئددددً ُ دددد ُ دددد  ُتنفيددددنُ

،مُف هددددناُ  ددددأُ يُمكددددد ُنفدددد ُالمسددددد  ليّ ُ لكدددد ُُف لقريندددد ُ  عيّدددد ُب صددددد اُال  ددددأُتدددددرُ
17ُ.بر ب  ُالسب ُالأانب ُف ُهناُالح ل 

 مّددددد ُالالتددددد ا ُببدددددنلُ ن يددددد ُ  ُالالتددددد ا ُب سددددديم ُفهددددد ُالالتددددد ا ُالدددددنيُلاُيكددددد  ُفيددددد ُالمددددد ي ُ
نّمددددد ُيُمددددد  ُببدددددنلُاُهددددد ُمُعددددديّ ُفددددد ُسدددددبيلُتحقيدددددتُتمدددددخُ مُم مدددددً ُبتحقيدددددتُنتياددددد ُمُعيّنددددد ،ُ ا 

ُب لّ ددددر ر ُُمدددد ُ دددد ُّالنتيادددد .ُُ  فددددرّ ُ دددد  ُتحقددددتُالنتيادددد ُالمراددددّ  ُمدددد ُالالتدددد ا ُلاُيفتددددرُ
  ددددأُالمدددد ي ،ُ يادددد ُ مدددد ُالددددّ ائ ُرناُا  دددد ُبقيدددد  ُمسدددد  ليّ ُالمدددد ي ُ  ُيُ بدددد ُ ندددد ُلدددد ُ

الالتدددددد ا ،ُ الأصددددددلُ  ُتكدددددد  ُ رادددددد ُالعن يدددددد ُيبددددددنلُالعن يدددددد ُالم م بدددددد ُمندددددد ُفدددددد ُتنفيددددددنُ
لدددددد ُيددددددناُُ ُالتدددددد ُيبددددددنله ُاللّدددددد اُالعدددددد  ي،ُمدددددد الم م بدددددد ُمدددددد ُالمدددددد ي ُهدددددد ُالعن يدددددد

18ُ.الق ن  ُ  ُالاتف تُ م ُ ي   ُهناُالمق ارُم ُالعن ي ُ  ُانق ص 
 مددددد ُهُنددددد ُيُ ددددد رُالتّسددددد  لُحددددد لُالّ بيعددددد ُالق ن نيّددددد ُلالتددددد ا ُال بيددددد ُبدددددر   ُالمدددددريُ،ُ

ُفهلُه ُالت ا ُبتحقيتُنتيا ل  لًا ُ  ُالت ا ُببنلُ ن ي ل  نيً  .
 :نتيجةتحقيق ام الط بيب بإعلام المريض التزام بأولًا: التز 

 يسدددددتن ُفددددد ُنلدددددخُُ،نتياددددد تحقيدددددتُ نددددد ُالتددددد ا ُبُبددددد     يدددددرىُبعدددددُُالفقددددد ُفددددد ُالالتددددد ا ُ
رنُيقدددددددد اُال فدددددددد نُُ. تتامدددددددد ُفدددددددد ُحم يدددددددد ُررا  ُالمددددددددريُُا  دددددددد  ؛رلدددددددد ُالغ يدددددددد ُمدددددددد ُ

 هدددددد ُسدددددد م ُا را  .ُ لمدددددد ُُ،بدددددد لالت ا ُهندددددد ُبتحقددددددتُالنتيادددددد ُالمتم مدددددد ُفدددددد ُالغ يدددددد ُمندددددد 
                                                           

 ، المصادر الإرادٌة(، منشورات جامعة دمشق 4القانون المدنً ــ مصادر الالتزام )جفواز صالح،  17

 .414ص ، 4144
نظرٌة الالتزام بوجه عام )مصادر )عبد الرزاق السّنهوري، الوسٌط فً شرح القانون المدنً  18

 .323ص ، 145دار احٌاء التراث العربً، بٌروت، لبنان، بلا/تا، بند  ، 4الالتزام(، ج
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ك ندددددد ُسدددددد م ُا را  ُ مددددددرًاُب  نيًدددددد ُفيسددددددت لُ مدددددد ُتحققهدددددد ُبددددددر رارُالمددددددريُُب لم افقدددددد ُ
ُ سددددددبلُالعدددددد  ُُبعدددددد ُ  ُتدددددد ُُّ، مددددد ُالعدددددد  ُبددددددررا  ُمسددددددتنير  ر  مدددددد ُبهددددددر  ُالمددددددرُ

ُمن ،ُ اف  رُالت ُ  ُتترت ُ مي .
 ُمدددد ُحم يدددد ُا ئيدددد ُمصددددمح ُال بيدددد ُبمدددد ُيكفمدددد ُلددددُ ي  ددددنُ مدددد ُهددددناُالددددر يُ ندددد ُيحدددد ب 

  صددددد ُفددددد ُالحددددد لا ُالتددددد ُيسدددددتم  ُالتبصددددديرُالحصددددد لُ مددددد ُُلق ن نيددددد مددددد ُالمسددددد نل ُا
يُعددددددد ُ يدددددددً اُ مددددددد ُحريددددددد ُُ ب لمُق بدددددددلر دددددددرارُ  ددددددد ُمددددددد ُالمدددددددريُُبحصددددددد لُالتبصدددددددير،ُ

19ُ.المريُُالنيُ  لبً ُم ُياهلُالك يرُم ُتف صيلُ    رُالتبصير
 :وسيمةثانياً: التزام الطبيب بإعلام المريض التزام ب

م دددددم  ُرلددددد ُ نلدددددخُبددددد لنّهرُُ،هددددد ُالتددددد ا ُب سددددديم ُبددددد     الالتددددد ا ُُيدددددرىُ  دددددر  ُبدددددأ ُّ
مددددددد ُالمعم مددددددد  ُحددددددد لُُالمدددددددريُُبكددددددد ٍُُالدددددددنيُيقددددددد  ُ مددددددد ُت  يددددددد ُ ُ،الالتددددددد ا ُبددددددد     

ُ سدددددبلُالعددددد  ُ .ُيهددددد ُمددددد ُم ددددد  رُمُحتممددددد  مددددد ُيترتددددد ُ مُالمقترحددددد هدددددر  ُالمدددددرُ
الاهدددددد ُالددددددنيُيبنلدددددد ُال بيدددددد ُفدددددد ُت  يدددددد ُفدددددد ُال فدددددد نُبدددددد لالت ا ُهندددددد ُرلدددددد ُندددددد  ُُ يُنهددددددر

20ُ.المريُُب لمعم م  ُالم م ب 
تحقيددددتُ نحدددد ُنددددرىُب ددددر ر ُالتّمييدددد ُبددددي ُالالتدددد ا ُبدددد     ُبحدددد ُناتدددد ،ُرنُيُعدددد  ُالت امددددً ُب

 التددددد ُسدددددبق ُُ،نتياددددد ُنهدددددراًُل  ددددد جُالنصددددد اُالتددددد ُت اددددد ُ مددددد ُال بيددددد ُالقيددددد  ُبددددد 
المعم مددددد  ُالتددددد ُياددددد ُ  ُيت دددددمنه ُر ددددد  ُال بيددددد ُُ كيددددد ُُِ بدددددي ُكددددد ُُِ؛ا لددددد ر ُرليهددددد 

لمري ددددد ،ُرنُيُعددددد سُالت امددددد ُفددددد ُهدددددناُالح لددددد ُالت امدددددً ُببدددددنلُ ن يددددد .ُ المعيددددد رُهنددددد ُمعيددددد رُ
ُهددددر  ُال بيدددد ُالمُمتدددد  ُبدددد     ُفدددد م  دددد   ُيتم ددددلُب ل بيدددد ُالعدددد  يُالددددنيُي ادددد ُ

ُم ُالأ نُب لحُسب  ُل صيّ ُالمريُُالمُسته ف .ُناته ،
 :ث اني: الأساس القانوني  لالتزام الطبيب بإعلام المريضالمطمب ال

الددددددرّ  ُمدددددد ُاتفدددددد تُالفقهدددددد نُ مدددددد ُ ددددددر ر ُالالتدددددد ا ُبدددددد     ُ  هميّتدددددد ،ُرلاُ نهدددددد ُ مدددددد ُ
ُا تمف اُ م ُالأس اُالنيُيُبن ُ مي ُهناُالالت ا .

                                                           
ٌّة للقانون، كلٌة الحقوق، جامعة  19 موسى رزٌق، الالتزام بتبصٌر المرٌض: دراسة تحلٌلٌة، المجلة الدّول

 .5ص ، 4143، الكوٌت
الالتزام القانونً بتبصٌر المرٌض بالتّدخل العلاجً المُقترح، أٌمن خالد مساعده ونسرٌن محاسنه،  20

 .454المرجع السّابق، ص
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يادددددد ُ س سدددددد ُفدددددد ُ    يدددددد  ُمُم رسدددددد ُمهندددددد ُُبدددددد     فمددددددنه ُمدددددد ُ ادددددد ُ  ُالالتدددددد ا ُ
رّ ُ  لدددددد ُ  دددددد لُر يُُرنسدددددد ن ،بينمدددددد ُيددددددنه ُ  ددددددر  ُرلدددددد ُبن ئدددددد ُ مدددددد ُ سدددددد اُُالّ دددددد ،

بينمددددد ُ كتفددددد ُُالنّيددددد ،بيددددد ُبدددددر   ُمري ددددد ُياددددد ُمصددددد راُفددددد ُمفهددددد  ُحُسددددد ُالتددددد ا ُال ُّ
ُص اُالق ن نيّ ُناته .  ر  ُبأ ُالالت ا ُب     ُيا ُ س س ُف ُالنُّ

 :مارسة مينة الط ب: الالتزام بالإعلام يجد أساسو في أخلاقيات م  -1-الفقرة 
مددددد ُالنّ حيددددد ُالأ   يّددددد ُمددددد ُكددددد  ُا  بددددد رُب لحقيقددددد ُُبددددد     رنُيتأكددددد ُ اددددد  ُالالتددددد ا ُ

م مددددد  ُبحدددددِ ُناتددددد ُكمبددددد  ُ    ددددد ُمسدددددتقل،ُكمددددد ُ ّ ُفيددددد ُاحتدددددرا ُلاسدددددتق ليّ ُالمدددددريُُ
فدددد ُاتّ دددد نُ ددددراراُ ا تيدددد رُمدددد ُيُن سددددب ُبكددددلُحريّدددد ،ُ هدددد ُيُعبّددددرُ دددد ُال فدددد نُب لعقدددد ُالمُبددددر ُ

يً ُبدددددي ُالمدددددريُُ الّ بيددددد ،ُ مددددد ُلدددددأن ُت  يددددد ُ  اصدددددرُال قّددددد ُبينهمددددد ُبمددددد ُيُحقدددددتُ دددددمن
21ُ.التّع   ُالمُ مرُ الفعّ لُبينهم 

 : عمى أساس إنساني الالتزام بالإعلام ي بنى -2-الفقرة 
احتددددرا ُالحيدددد  ُا نسدددد ني ُلممددددريُ،ُمدددد ُ دددد لُ ددددم  ُحقدددد ُُ ددددر ر ُفدددد ُنلددددخُيتم دّدددلُ 

بدددد لتفكيرُبهدددد  نُ تددددرّ يُليددددتمك ُمدددد ُتقريددددرُمصدددديرا،ُكمدددد ُ  ُمدددد ُلددددأ ُر فدددد نُالحقيقدددد ُ
 ددددد ُالمدددددريُُ الكدددددن ُ  ُيُعدددددّ ُا تددددد انًُ مددددد ُحُرّيددددد ُالمدددددريُُ سددددد م ُاسددددد ا،ُفهدددددناُ

ُب س ُا نس نيّ ُ احترا ُاس ُا نس   22ُ.الالت ا ُيُفرُ
 :ح سن الن ية مبدأمريضو يجد مصدره في  بإعلامالتزام الطبيب  :-3-الفقرة  

يُعددددد  ُمبددددد  ُحُسددددد ُالنّيددددد ُمددددد ُ هددددد ُالمبددددد   ُالق ن نيّددددد ُالتددددد ُتحكددددد ُمرحمتددددد ُتكددددد ي ُالعقددددد ُ
نمددددددد ُيُعدددددددّ ُُالمدددددددرحمتي ، لاُتقتصدددددددرُ هميتددددددد ُ مددددددد ُهددددددد تي ُُ نفيدددددددنا،  ي دددددددً ُمددددددد ُ هددددددد ُ ا 

 هددد ُناتددد ُمُنب ددددتُمددد ُالالتددد ا ُا يادددد ب ُ.23ُالمبددد   ُالتددد ُتحكددد ُمرحمدددد ُمددد ُ بدددلُالتّع  دددد 

                                                           
الطبٌب بإعلام المرٌض ــ دراسة مقارنة ـ، المجلة النّقدٌة للقانون والعُلوم مراد بن صغٌر، مدى التزام  21

ٌّة، عدد خاص، الجزء الأول  . 454ص  ، 4115 ، السٌّاس
ٌّة، مجلةّ  - 22 ٌّة التً تُثٌرها عملٌات زرع الأعضاء البشر حسام الدٌّن كامل الأهوانً، المشاكل القانون

ٌّة والاقتصادٌة، المج ، مُشار إلٌه 64، ص 4642، ، مطبعة جامعة عٌن شمس4، العدد44لد العلوم القانون

 .441لدى ساٌب عبد النّور، المرجع السّابق، ص 
23

 .444،  ص4144فواز صالح،  القانون المدنً)المصادر الإرادٌة للالتزام(،  منشورات جامعة دمشق،   
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ب لصّدددددد تُِ الأم ندددددد ُمدددددد ُالمددددددريُ،ُالددددددنيُيُق بمدددددد ُالم  دددددد ُالسّددددددمب ُالمُتم دّدددددلُبدددددد لغ ُ  ُ
24ُ.ال  ا ُ  ُالت ميلُ  م  ُالسّ م 

 :يجد أساسو في النصوص القانوني ة ذاتيا بالإعلامالالتزام  :-4-الفقرة 
مام  دددد ُمدددد ُالقدددد اني ُُ اهدددد ُنهددددره فدددد ُسددددبيلُتدددد  ي ُُ صددددح  ُهددددناُالددددر يُ يعددددرُُ

25ُُُ.الت ُ  اب ُ م ُال بي ُتبصيرُمري  ُ بلُالب نُب لعملُالّ ب 
ل لتددددد ا ُب لتبّصددددديرُيدددددن ُ ددددد ُسددددد حي ُُ ًُ نحددددد ُندددددرىُ  ُ دددددّ ُالنصددددد اُالق ن نيّددددد ُ س سددددد

فددددد ُفهددددد ُاددددد هرُهدددددناُالالتددددد ا ؛ُف لنصددددد اُالق ن نيّددددد ُحدددددي ُ  ابددددد ُهدددددناُالالتددددد ا ُفهددددد ُ
  مدددد ُبتددددأ يراُ  ن نيددددً ُفقدددد ُمدددد ُ دددد لُالتأكيدددد ُ مدددد ُال اميتدددد ،ُلكدددد ُهددددناُلاُيعندددد ُ ندددد ُ

ُ اادددد ُال بيدددد ُب لتبّصدددديرُرلدددد ُيكدددد ُم ادددد  اً.ُلددددناُفرنّندددد ُنتفددددتُمدددد ُالددددر يُالق ئددددلُ يُبندددد ُ  
نسددددد ن ُمددددد ُ ددددد لُحدددددتُاللّددددد اُفددددد ُمعرفددددد ُمددددد ُيددددد  رُفددددد ُ  مددددد ُ سددددد اُ    ددددد ُ ا 
صددددحّت ُالب نيدددد ،ُ  ُاللّدددد اُلاُيسددددت ي ُ  ُيبندددد ُر يددددً ُفدددد ُ بدددد لُالعدددد  ُمدددد ُ  مدددد ُ
مدددددددد ُلدددددددد ُيبصّددددددددراُال بيددددددددد ُب بيعدددددددد ُالعدددددددد  ُ  هميتددددددددد ُ نت ئادددددددد ُالمت  عدددددددد ُ م ددددددددد  راُ

ياددددُ ُ س سدددد ُفدددد ُال اادددد ُا نسدددد  ُُلددددناُفدددد لر يُ ندددد يُفددددرّ ُالالتدددد ا ُبدددد     26ُ. ب ائمدددد 
ُ مدددددد ُالّ بيدددددد ُاحتددددددرا ُررا  ُمري دددددد ؛ُ يُ نندددددد ُ الددددددر يي ُُن يدددددد  الأ   دددددد ُالددددددنيُيفددددددرُ

ُالأ لُ ال  ن ُماتمعي .
ُ
ُ
ُ
ُ
ُ
ُ

                                                           
 ، 4، العدد4ة جامعة وهرانعز الدٌّن قمراوي، بعض التّخمٌنات حول مسألة رضا المرٌض، مجل- 24

 .41، ص4145
ٌّة، المرجع  - 25 ٌّة للالتزام بالتّبصٌر بشأن نقل وزراعة الأعضاء البشر وائل عزّت، الحدود الموضوع

 .2السّابق، ص
ًّ بتبصٌر المرٌض بالتّخل العلاجً المُقترح،  - 26 أٌمن خالد مساعده ونسرٌن محاسنة، الالتزام القانون

 .4141 ، /4/، العدد/44الشّرٌعة والقانون، المجلدّ/دراسات، علوم 
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 المبحث الثاني
 مضمون التزام الطبيب بالإعلام 

سددددددنح  لُمدددددد ُ دددددد لُهددددددناُالمبحدددددد ُ  ُنُبدددددديّ ُن دددددد تُالالتدددددد ا ُبدددددد     ُلم مدددددد ُ  ل ،ُ
هدددددد ُالّ بيدددددد ُمدددددد ُالت امدددددد ُبددددددر   ُالمددددددريُُفي مدددددد ُ دُددددد  ُنحدددددد  ُالحدددددد لا ُالتدددددد ُيُعفدددددد ُ

ُلم م ُ  ٍ  .
 :الإعلامالمطمب الأول: نطاق التزام الطبيب ب

لمددد ُفيددد ُمددد ُاحتدددرا ُُ،بددد يهي ًُفددد ُال ا ددد ُر ُكددد  ُالتددد ا ُالّ بيددد ُبدددر   ُمري ددد ُ ددد ُ ددد اُ
 لمددددد ُيبع ددددد ُمددددد ُتع يددددد ُ  اصدددددرُال قّددددد ُبدددددي ُُ، را  ُاللّددددد اُفددددد ُحقددددد ُبقريدددددرُمصددددديرا

فهندددد خُُ،ن دددد تُهددددناُالالتدددد ا ُلدددد ُيعدددد ُمحدددد  اًُ مدددد ُنحددددٍ ُلدددد ملُفددددر ُُّ،ال بيدددد ُ مري دددد 
ّ ُال بيدددد ُمُمدددد  ُبددددر   ُمري دددد ُفقدددد ُب لم دددد  رُالمت  عدددد ُمدددد ُتمددددخُالتدددد ُرمدددد ُيقدددد لُ

بينمدددد ُُ؛حدددد   ُحتدددد ُلاُيكدددد  ُنلددددخُ  ئقددددً ُ مدددد  ُالّ بيدددد ُفدددد ُ  انُمهمتدددد تكدددد  ُندددد  ر ُال
ي ادددد ُ  دددددر  ُالددددد ا ُالّ بيددددد ُبددددر   ُمري ددددد ُ ددددد ُكدددددلُم دددد  رُالعمدددددلُالّ بددددد ُحتددددد ُ

ُ؛يدددتمك ُمددد ُاتّ ددد نُ دددراراُ مددد ُنحدددٍ ُسدددمي ُ  ا ددد ُمددد ُ ادددلُ،لددد ُك نددد ُبعيددد  ُالاحتمددد ل
فددددددد ُا تيددددددد رُُرلددددددد ُ ّ ُالّ بيددددددد ُيممدددددددخُسدددددددم  ُتق يريددددددد ُ  لددددددد فددددددد ُحدددددددي ُنهددددددد ُ سددددددد ُ

 يحكمدددد ُفدددد ُنلددددخُمعيدددد رُالحددددراُ العن يدددد ُالتدددد ُُ،المعم مدددد  ُالتدددد ُيُعمدددد ُبهدددد ُمري دددد 
  دددددر  ُ ّ ُالمعيددددد رُُيدددددرىفددددد ُحدددددي ُُ؛ ُيمتددددد  ُبهددددد ُ نددددد ُمب لدددددر ُالعمدددددلُالّ بددددد  ينبغدددد ُ

 يُ  ددددد ُالمُتبّددددد ُفددددد ُهدددددناُال صددددد اُهددددد ُمددددد ُاسدددددتقرُ ميددددد ُمددددد ُ بدددددلُ هدددددلُالمهنددددد ُ
27ُ.المعي رُم ُ بلُ هلُالّ  ُ نفسه 

ف لعمدددددلُالّ بددددد ُلددددد ُيعددددد ُيقتصدددددرُفددددد ُ  تنددددد ُ نحددددد ُندددددرىُب دددددر ر ُالتفّصددددديلُفددددد ُنلدددددخ؛ُ
 مسدددد   ت ُُالمددددريُ،الددددرّاه ُ مدددد ُتقدددد ي ُالعدددد  ُالدددد   ُلممح فهدددد ُ مدددد ُسدددد م ُحيدددد  ُ

 مدددد ُت  دددد ُ لامدددد ُ  ُالتّ فيدددد ُمنهدددد ؛ُبددددلُنادددد ُبددددأ ُت دددد رُالّ دددد ُ سدددده ُ مدددد ُنحددددٍ ُ
 ُفددددد ُالسّددددد بتُ  ُ نهددددد ُك نددددد ُمب لدددددرُرلددددد ُاسدددددتح ا ُمُم رسددددد  ُ بيّددددد ُلددددد ُتكددددد ُم اددددد  

                                                           
الالتزام بالتّبصٌر فً الجّراحة التّجمٌلٌةـــ دراسة  ، سهى الصباحٌن ومنٌر هلٌل وفٌصل شطناوي 27

مجلة جامعة النّجاح للأبحاث) العلوم  ، مُقارنة بٌن القانون الأردنً والقانون المصري والفرنسً
ٌّة(  .4346ص ، 4144 ، 4العدد  ،43المجلدّ  ، الإنسان
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 نلددددددخُكمدددددد ُفدددددد ُحدددددد لُالّ دددددد ُالتّاميمدددددد ُ  ُالتّادددددد ر ُُ دددددديتٍ،محصدددددد ر ُ مدددددد ُن دددددد تٍُ
ُال بيّ ُالت ُتت نُم ُاس ُا نس  ُمحً ُله .

فددددد ُحددددد لُك نددددد ُالأ مددددد لُُبددددد     ، اسدددددتتب ُنلدددددخُب ل دددددر ر ُا دددددت  ُن ددددد تُالالتددددد ا ُ
تمدددددخُالأ مددددد لُمددددد ُالمُم رسددددد  ُُ بدددددي ُمددددد ُرناُك نددددد ُالعددددد  ي ،ُلالعددددد  ال بيّددددد ُ   يددددد ُ
ُال بيّ ُالح ي  .

 ُ-1-لالفقر العدددددد  ي  مدددددد ُنلددددددخُ ادددددد ن ُ  ُنحدددددد  ُن دددددد تُالتدددددد ا ُالّ بيدددددد ُفدددددد ُالعمددددددلُ
ُنُبيّ ُن  تُهناُالالت ا ُف ُالمُم رس  ُالّ بي ُالح ي  لالفقر  ُ .-2- م ُ ُ  

 :العادي: نطاق الالتزام بالإعلام في العمل الطبي -1-الفقرة
العمددددددلُالّ بدددددد ُالعدددددد  يُب   دددددد ُمراحددددددلُهدددددد :ُمرحمدددددد ُالفحدددددداُ التّلدددددد يال  لًا ُيمددددددرُ

ُ مرحم ُالع  ُل  نيً  ُ مرحم ُم ُبع ُالع  ل  ل ً  .
 :أولًا: الالتزام بالإعلام في مرحمة الفحص والت شخيص

تُعدددددد سُمرحمدددددد ُالتّلدددددد ياُمدددددد ُ هدددددد ُمراحددددددلُالعمددددددلُالّ بدددددد ؛ُرنُسدددددديُبن ُ مدددددد ُنتياتهدددددد ُ
يُقصددددد ُب لتّلددددد ياُتح يددددد ُنددددد  ُُ ُمري ددددد ،تددددد ُسددددديتبّعه ُال بيددددد ُمددددد ُ ريقددددد ُالعددددد  ُال

، .ُ  دددد ُ رّفددددد ُا ندددد ُمددددد ُ  سددددب ب ُ   را ددددد ،ُ ص ئصدددد ، دددد ُ ريدددددتُحصددددرُُالمددددرُ
ُ  راددددد ُالفقددددد ُبأنددددد "ُ ُ ت ددددد را،ُ   رتددددد ،مهمددددد ُيحددددد  لُفيهددددد ُالّ بيددددد ُمعرفددددد ُالمدددددرُ

 ح لتددددددد ُالصّدددددددحي ُالع مددددددد ُ سددددددد ابق ُُالمدددددددريُ، امددددددد ُمددددددد ُيحدددددددي ُبددددددد ُمددددددد ُهدددددددر  ُ
28ُُ." التدّدددأ يرا ُال را يّدددد ُالمر دددديّ ،   رّفددددد ُ  ددددر  ُبأندددد "ُالتّعدددددر ُ مدددد ُ بيعدددد ُالمدددددرُ
  ُتقددددد يرُالّ بيددددد ُلح لدددددد ُالمدددددريُُا تمددددد  اًُ مددددد ُالأ دددددراُُالتدددددد ُُ  سدددددب ب ، صدددددف ت ُ

"العمددددلُالددددنيُيحدددد  ُمدددد ُ  لدددد ُالّ بيدددد ُُكمدددد ُيُعددددرّ ُالتّلدددد ياُبأنّدددد 29ُ".ههددددر ُ ميدددد 
، ُُ  سددددددب ب ،  را دددددد ُُ ُ ص ئصدددددد ،بحصددددددرُُالمددددددرُ  يحدددددد  ُم دددددد  رُحدددددد   ُالمددددددرُ
   لبدددددددً ُمددددددد ُيسدددددددبتُالتّلددددددد ياُ دددددددرجُال بيددددددد 30ُُ".ميددددددد لُ اسدددددددتع ا ُالمدددددددريُب لالددددددد ُ

ُ، الأ دددددراُُالتددددد ُيُعددددد ن ُمنهددددد ُ،لدددددبعُُالأسدددددئم ُ مددددد ُالمدددددريُُلمعرفددددد ُمكددددد  ُالألددددد 
                                                           

 .44فاٌزة مزٌت، المرجع السّابق، ص 28
حورٌة مسعودي وعبد السلام مسعودٌن، الخطأ الطّبً، رسالة ماجستٌر، جامعة عبد الرحمن مٌرة،  29

 .14ص، 4142، الجزائر
الكوٌت، العدد فهد دخٌن العدوانً، العمل الطبً فً القانون المُقارن والأحكام القضائٌة، مجلة جامعة  30

 .214الثانً والثلاثون، الجزء الثانً، ص
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كمدددددد ُ دددددد ُيت مدددددد ُال صددددددد لُرلدددددد ُالتّلدددددد ياُا  ددددددد  ُالمددددددريُُلددددددبعُُالفح صددددددد  ُ
فأسددددد لي ُالتّلددددد ياُ ددددد ُت ددددد ر ُ مددددد ُنحدددددٍ ُُ.لألدددددع ا  ُصددددد ر31ُُك لتح ليدددددلُال بيّددددد 

فبعدددددد ُ  ُك ندددددد ُتعتمدددددد ُبلددددددكلٍُ س سدددددد ُ مدددددد ُالممدددددداُ  يدددددد اُ ددددددغ ُالددددددّ  ُُ،ممحدددددد ه
صدددد ر ُاليدددد  ُتعتمدددد ُ مدددد ُتقنيدددد  ُ مميدددد ُمت دددد ر ُك لتح ليددددلُالماهريدددد ُُ،باهدددد  ُبسددددي 

،ُ  ددددددد ُيت مددددددد ُالتّلددددددد ياُاسدددددددتعم لُ اهددددددد  ُنا ُ صددددددد رُالألدددددددع ُبم تمددددددد ُ ن ا هددددددد 
كأ ددددنُ   دددد ُمدددد ُالدددد ر ُُ ًُاستكلدددد فيُ ًُاراحيددددُكمدددد ُ دددد ُيت مدددد ُ مدددد ًُُ،يُالمددددرُُفدددد تددددأ يرُ

 هدددد ُمدددد ُيتعدددديّ ُلددددرح ُلممددددريُُلكدددد ُيُميّدددد ُبددددي ُالتدّددد  لُال بدددد ُالددددنيُُ،لتح يدددد ُ بيعتدددد 
ُمندددد ُالتّلدددد ياُ ُمندددد ُالعدددد  ُ دددد ُالتدّددد  لُال بدددد ُالددددنيُيكدددد  ُالغددددرُ يكدددد  ُالغددددرُ
فقدددددد .ُرنُيادددددد ُفدددددد ُهددددددناُالمرحمدددددد ُ  ُيُبدددددديّ ُال بيدددددد ُلممددددددريُُتددددددأ يرُالأاهدددددد  ُالتدددددد ُ

خُب ريقدددد ُسددددهم ُ نلددددُرليهدددد ،سيسددددت  مه ُفدددد ُ مميّدددد ُالتّلدددد ياُ مدددد ىُ ددددر ر ُالمادددد نُ
ُ بأسم  ُمبس ُ  ا  .

 :ثانياً: الالتزام بالإعلام في مرحمة العلاج
فبعدددددد ُ  ُُالعدددددد  ي،تُعدددددد  ُمرحمدددددد ُالعدددددد  ُالمرحمدددددد ُال  نيدددددد ُمدددددد ُمراحددددددلُالعمددددددلُالّ بدددددد ُ

ُ يتعدددددر ُ مددددد ُن  ددددد ُ مددددد ىُ راددددد ُت ددددد راُلددددد ىُ ُالمدددددريُ،يُلدددددّ اُال بيددددد ُالمدددددرُ
بأنهددددد ُالتّ بيدددددتُالعممدددددّ ُلمددددد ُ  ددددددرّاُُ يصدددددفه ُبعدددددُُالفقددددد ُالعددددد  ،فرنددددد ُيلدددددر ُبعمميددددد ُ
 ُ رّفدددددد ُمرحمدددددد ُالعدددددد  ُبأنهدددددد "ُتمددددددخُالمرحمدددددد ُالتدددددد ُيددددددت ُفيهدددددد 32ُُ.التّلدددددد ياُالّ بدددددد 

33ُ".اتبّدددد  ُال سدددد ئلُالمُمكندددد ُمدددد ُ اددددلُال صدددد لُبدددد لمريُُرلدددد ُاللددددف نُ دددد رُالمُسددددت   
 الم  يددددددد ُرلددددددد ُُالّ بيددددددد ،  ددددددد ُ دددددددرّ ُ  دددددددر  ُالعددددددد  ُبأنّددددددد "ُال سددددددديم ُالتددددددد ُي ت رهددددددد ُ

، نُمدددددد ُاللددددددف ُ ندددددد ،  ُالحدددددد ُمدددددد ُا  دددددد راُ  ُالتّ فيدددددد ُمدددددد ُافلا ُالنّ تادددددد ُُالمددددددرُ
34ُ.س انُبتسكينه ُ  ُالق  نُ ميه 

                                                           
ًّ رقم / 31  .  4144/ لعام 14وٌنظم عمل المختبرات الطبٌة فً سورٌة المرسوم التّشرٌع

 
ٌّة للعلوم ومنصور عمر المعاٌطة، المسؤ 32 ٌّة، جامعة ناٌف العرب ٌّة فً الأخطاء الطب ٌّة والجّنائ ٌّة المدن ل

ٌّة، ط  .42ص، 4111، الرٌاض، 4الأمن
ٌّة، القاهرة 33 ٌّة فً المجال الطّبً، دار النّهضة العرب ٌّة المدن  ، عبد الرشٌد مأمون، التّأمٌن من المسؤول

 .44مُشار إلٌه لدى فاٌزة مزٌت، المرجع السّابق، ص ، 441ص، 4653
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  دددددد ُُالمددددددريُ،فيقدددددد  ُالّ بيدددددد ُفدددددد ُهددددددناُالمرحمدددددد ُب صدددددد ُالعدددددد  ُالمُن سدددددد ُلح لدددددد ُ
رنُيادددد ُ ميدددد ُفدددد ُُمُعدددديّ ،يكدددد  ُهددددناُالعدددد  ُ بدددد ر ُ دددد ُ  انُ  ُ يددددراُكعمددددلُاراحدددد ُ

 تنبيهدددد ُ  ُن يدددد ُرلدددد ُ ددددر ر ُاتبّدددد  ُمدددد ُهددددناُالمرحمدددد ُر دددد  ُالمددددريُُب ريقدددد ُالعدددد  ُ
 تحدددددددنيراُمددددددد ُ  ددددددد ر ُالنّتددددددد ئ ُالتددددددد ُتترتددددددد ُ مددددددد ُ ددددددد  ُُ،يُحددددددد  ُلهددددددد ُمددددددد ُتعميمددددددد  

فيلددددددد  ُ مدددددددد ُُ نلدددددددخُبعددددددد ُلدددددددرجُال  ددددددد ُالع اددددددد ُ  ُالاّراحددددددد ُ   ددددددد را.ُمرا  تهددددددد ،
 يُبدددددددددي ُُتا   هددددددددد ،مُصدددددددددرّجُبهددددددددد ُ   ا ددددددددد ُالحدددددددددراُفددددددددد ُ ريقددددددددد ُتنددددددددد  لُالاّر ددددددددد ُال

35ُ.ا رلدددددد  ا ُ الم ا يدددددد ُ المقدددددد  يرُالتدددددد ُينبغدددددد ُالتقّييدددددد ُبهدددددد ُ   ا دددددد ُا  دددددد لُبهدددددد 
ف لّ بيدددددد ُمُمدددددد  ُبر بددددددد رُمري دددددد ُبصددددددد تُ  م ندددددد ُ ددددددد ُلدددددد   ُالعمميّددددددد ُالاّراحيّدددددد ُمددددددد ُ

ف لغ يددددد ُمددددد ُا  ددددد  ُفددددد ُُالّ  يدددددل،  ددددد ُرمك نيّددددد ُالاسدددددتغن نُ نهددددد ُبددددد لع  ُُ ددددد مه ،
اُالمرحمددددد ُهددددد ُر  ددددد نُفكدددددر ُمعق لددددد ُ صدددددحيح ُ   يقددددد ُ ددددد ُح لتددددد ُالصّدددددحي ُكددددد ُهدددددن

يتسددددددن ُلدددددد ُفدددددد ُ دددددد نُتمددددددخُالمعم مدددددد  ُ  ُيُقددددددررُ بدددددد لُ  ُرفددددددُُالتدّددددد  لُالع ادددددد ُ
36ُ.المُقترج

 :ثالثاً: الالتزام بالإعلام في مرحمة ما بعد العلاج
لاُينتهدددددد ُالتدددددد ا ُال بيدددددد ُتادددددد اُمري دددددد ُ ندددددد ُالتّلدددددد ياُ  ُتقدددددد ي ُال صددددددف ُالّ بيددددددد ُ

 مددددد ىُنا  ددددد ُالعددددد  ُُ،بدددددلُياددددد ُ ميددددد ُ  ُيرا ددددد ُح لددددد ُالمدددددريُُلمعددددد  ،ال  مددددد ُ
كمدددددد ُ ّ ُالّ بيدددددد ُالاّددددددراجُيمتدددددد  ُب لمت بعدددددد ُالّ بيدددددد ُلممددددددريُُلمتحقددددددتُمدددددد ُُالم صدددددد  ،

تدددد ُهدددد ُمدددد ُا تصدددد اُالّ بيدددد ُالاّددددراجُنادددد جُالعمميّدددد ُ تقدددد ي ُالع ادددد  ُالتّكميميدددد ُال
 تُعددددد  ُهدددددناُالمرحمددددد ُ  يددددد ُفددددد ُالأهميّددددد ُلمددددد ُيترتددددد ُ ميهددددد ُمددددد ُتحقيدددددتُسدددددمي 37ُُ. حددددد ا

ُلم ص لُرل ُلف نُالمريُ.
  ميددددددددد ُفياددددددددد ُ مددددددددد ُالّ بيددددددددد ُر ددددددددد  ُمري ددددددددد ُبمددددددددد ىُاسدددددددددتا ب ُاسدددددددددم ُلمعددددددددد  ُ

 يرلدددددددد اُرلدددددددد ُمُت بعدددددددد ُال صددددددددف ُالّ بيدددددددد ُال  صّدددددددد ُبدددددددد ُ  ُالتقّميددددددددلُمدددددددد ُُالم صدددددددد  ،
 يادددددد ُ ميدددددد ُ  ُيُعمدددددد ُمري دددددد ُُ  ُالتّ  دددددد ُ دددددد ُ  ددددددناُ  ُاسددددددتب ال .ُالددددددّ  ان،اُر دددددد  ُ

ب لاحتي  ددددددد  ُالتددددددد ُينبغددددددد ُ  ُيتبّعهددددددد ُلتانددددددد ُ يُتعقيددددددد ا ُصدددددددحّي ُفددددددد ُالمسدددددددتقبلُ
                                                           

 .43منصور عمر المعاٌطة، المرجع السّابق، ص 35
 .44فاٌزة مزٌت، المرجع السّابق، ص 36
ٌّة للعقد الطّبً، رسالة ماجستٌر، جامعة أكلً محند أولحاج،  37 ، الجزائرأعراب بولٌل، الطّبٌعة القانون

 .15ص، 4144
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 مدددد ُال بيدددد ُ  ُُفيادددد ُالعدددد  ، مّدددد ُفدددد ُحدددد لُفلددددلُُ؛العدددد   نلددددخُفدددد ُحدددد لُنادددد جُ
يكددددد  ُصددددد   ً ُمددددد ُمري ددددد ُحتددددد ُلاُيفدددددّ  ُ ميددددد ُفرصددددد ُ  دددددرىُلملّدددددف ن.ُ الهددددد  ُمددددد ُ

رناُكددددد  ُُالم ددددد ل:عمددددد ُسدددددبيلُفُلممدددددريُ،ا  ددددد  ُال حدددددتُلمعددددد  ُهددددد ُتقددددد ي ُالنّصددددد ُ
ينبهدددد ُرلدددد ُ ددددر ر ُ دددد  ُبددددنلُاهدددد ُر دددد ف ُفدددد ُالقمدددد ُُ المددددريُُيُعدددد ن ُمدددد ُملددددك 

 ُ ددددد ُالأمددددد ك ُالمُ صصددددد ُلممددددد  ني ُرناُكددددد  ُ  ُالابتعددددد ُالراحددددد ، ا ك ددددد رُمددددد ُ  ددددد ُ
بمعندددددد ُ ّ ُ مدددددد ُالّ بيدددددد ُ  ُيبدددددد جُلممددددددريُُُالتنّفسدددددد ،يُعدددددد ن ُمدددددد ُ مددددددراُُب لاهدددددد  ُ

بكددددلُالمعم مدددد  ُالمُمكندددد ُ المُتعمّقدددد ُبح لتدددد ُالصّددددحي ُحتدددد ُيُحدددد فهُ مدددد ُنتيادددد ُالعدددد  ُ
38ُ.رناُك ن ُريا بيّ 

 :الممارسات الطبي ة الحديثة: نطاق الالتزام بالإعلام في بعض -2-الفقرة
سنقتصددددددرُفدددددد ُهددددددناُالفقددددددر ُ مدددددد ُبيدددددد  ُمدددددد ىُالتدددددد ا ُالّ بيدددددد ُبددددددر   ُالمددددددريُُفدددددد ُ

 مدددددددد ُ دُددددددد  ُنحدددددددد  لُت  ددددددددي ُن دددددددد تُالت امدددددددد ُبدددددددد     ُفدددددددد ُُ، مميدددددددد  ُالتّاميددددددددلل  لًا 
ُ ممي  ُالتّا ر ُال بيّ ُ م ُا نس  ل  نيً  .

 :أولًا: الالتزام في الإعلام في عمميات الت جميل
ُارُ فمدددددددياُالقصددددددد ُمددددددد ُ مميددددددد  ُُالع ايّددددددد ،حددددددد ُالتّاميدددددددلُت تمددددددد ُ ددددددد ُالاّراحددددددد ُار  

نّمددددد ُتكددددد  ُالغ يددددد ُمنهددددد ُرصددددد جُتلددددد ي ُي ددددد  ُُاللدددددف ن،التّاميدددددلُ   ُيُ يدددددرُُالدددددنّ ت، ا 
ُالنفسدددددد الألدددددد ُ ،ُ ُ رّفدددددد ُالاّراحدددددد ُالتّاميميّدددددد ُبأنّهدددددد "ُالاّراحدددددد ُالتدددددد ُلاُيكدددددد  ُالغددددددرُ

ُ دددد ُ ريددددتُالتدّددد  لُ الاّراحدددد ،ُبددددلُر الدددد ُتلدددد ي ُحصددددلُفدددد ُاسدددد ُمنهدددد ُ دددد ُ ُمددددرُ
ف لاّراحددددد ُالتّاميميددددد ُلاُتتصددددد ُ 39المدددددريُ،ُبفعدددددلُمُكتسددددد ُ  ُ مقددددد ُ  ُ هيفددددد ."

فهدددددد ُتددددددت ُفدددددد ُهددددددر  ُ   يّدددددد ُُالسّددددددري ،ب ددددددر ر ُ  امدددددد ُتسددددددت ا ُالتدّددددد  لُالّ بدددددد ُ
فيكددددد  ُ مددددد  ُالمدددددريُُمُتّسددددد ُمددددد ُال  ددددد ُلمتفكيدددددرُ اتّ ددددد نُ دددددراراُفددددد ُال  ددددد  ُُمُتأنيددددد ،
التّاميميدددددد ُمدددددد ُ  مدددددد .ُ مدددددد ُهددددددناُالمُن مددددددتُكدددددد  ُمن قيددددددً ُ  ُيمتدددددد  ُ بيدددددد ُلمعمميّدددددد ُ

سددددد انُ ك نددددد ُُالاراحددددد ،التّاميدددددلُبدددددأ ُيُقددددد  ُلممدددددريُُمعم مددددد  ُك ممددددد ُ ددددد ُم ددددد  رُ

                                                           
 .41ٌزة مزٌت، المرجع السّابق، صفا 38
ٌّة، الفضلمنذر  39 ٌّة فً الجّراحة  المسؤول ٌّةالطب ، 4ط، الأردن، عمان، الثقافةدار  مكتبة، التّجمٌل

 .3ص، 4662
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لددددناُفددددرّ ُالتددددد ا 40ُُ. سددددد انُ ك ندددد ُاسدددديم ُ  ُ ميمدددد ُالأهميّددددد ُالحدددد   ،مت  عدددد ُ  ُندددد  ر ُ
ُ الاتس  .ب للّ  ُالّ بي ُبر   ُمري  ُف ُ ممي  ُالتّاميلُيتّص ُ

 :ثانياً: الالتزام بالإعلام في الت جارب الطبي ة عمى الإنسان
ّ ُحدددددددد   ُالتدددددددد ا ُر دددددددد  ُالّ بيدددددددد ُليلدددددددد  اُال   ددددددددعي ُلمتّاربدددددددد ُال بيّدددددددد ُي تمدددددددد ُر

بددددد  ت  ُ بيعتهددددد ؛ُفبينمددددد ُناددددد اُيتّسددددد ُفددددد ُالتّاددددد ر ُال بيّددددد ُالعمميّددددد ُ مددددد ُا نسددددد  ،ُ
ُالتّا ر ُال بيّ ُالع ايّ .ن حهُرمك نيّ ُت يّق ُف ُ

 :ــ الالتزام بإعلام الأشخاص الخاضعين لمت جارب الطبي ة العممي ة1
رّ ُانتفددددددد نُالغ يددددددد ُالع ايّددددددد ُالمُب لدددددددر ُمددددددد ُالتّاددددددد ر ُال بيّددددددد ُالعمميّددددددد ُاعدددددددلُلسددددددد م ُ
الألدددددد  اُال   ددددددعي ُالأ ل يّدددددد ُفدددددد تُ يُا تبدددددد رٍُ  ددددددر،ُف لتدّددددد  لُال بددددددّ ُفدددددد ُهددددددناُ

  ُ   يّدددددد ُلاُتحتدددددد يُ مدددددد ُ ددددددر رٍ ُ  ُاسددددددتعا ل؛ُلددددددنلخُفمدددددد ُالح لدددددد ُيددددددت ُفدددددد ُهددددددرُ
41ُ. اا ُالّ بي ُ  ُيُقّ  ُمعم م  ُ بيّ ُ  يق ُ ل مم 

 هددددددناُمدددددد ُحدددددد اُب لمُلددددددرّ ي ُرلدددددد ُرلدددددد ا ُالقدددددد ئمي ُ مدددددد ُالتّاربدددددد ُال بيّدددددد ُالعمميّدددددد ُبلددددددرجٍُ
مُفصّدددددلُل بيعددددد ُالتّاربددددد ُ    اتهددددد ،ُ مدددددّ ته ،ُ    رهددددد ُالمت  عددددد ،ُمددددد ُم ددددد  رُ ف ائددددد ،ُ
 تعبيدددد ُالّ ريددددتُ مدددد  ُتكدددد ي ُر يُسددددمي ُتم مددددً ُمدددد ُِ بددددلُالمت دددد  ي ُفدددد ُ بدددد لُال  دددد  ُ

ُلمتّارب .ُ
هددددناُالالتدددد ا ُفددددد ُمب  ئدددد ُالع مّددددد ُ تع ي تددددد 1975ُُ ُهمسددددنك ُلعدددد  ُ  دددد ُت ددددمّ ُر ددددد 

 ُرنُادددددددد نُفيدددددددد "ُينبغدددددددد ُ  ُت ّ دددددددد ُلملدددددددد اُالأهدددددددد ا ُ الّ ددددددددرتُ الف ائدددددددد 9ُلالمبدددددددد  ُ
ُ"ُُ.المراّ  ُ الم   رُالك من ُلمتّارب ُالمُرا ُالمُل رك ُفيه 

،2018ُ/ُمدددد ُ دددد ن  ُالصّددددح ُالا ائددددريُلعدددد  386ُ نصدددد ُ مدددد ُهددددناُالالتدددد ا ُالمدددد   ُ/
رنُاددددد نُفيهددددد "ُلاُيُمكددددد ُرادددددرانُالّ راسددددد  ُالعي  يّددددد ُرلاُرناُ بّدددددرُالألددددد  اُالمسدددددتع   ُ

مم مدددددد ه ُاللّددددددر ي  ُ دددددد ُمدددددد افقته ُُ،  ُ ندددددد ُتعددددددنرُنلددددددخُ،لم  دددددد  ُلمّ راسدددددد ُالعي  يّدددددد 
 بعددددد ُا   هددددد ُمددددد ُ دددددر ُالّ بيددددد ُالب حددددد ُ  ُُ،الحدددددرّ ُ الصّدددددريح ُ المسدددددتنير ُكت بيددددد ًُ

                                                           
سهى الصباحٌن ومنٌر هلٌل وفٌصل شطناوي، الالتزام بالتّبصٌر فً الجّراحة التّجمٌلٌةـــ دراسة  40

العلوم )مُقارنة بٌن القانون الأردنً والقانون المصري والفرنسً، مجلة جامعة النّجاح للأبحاث 
ٌّة(، المجلدّ   .4311ص ، 4144 ، 4العدد ، 43الإنسان

ٌّة ــ دراسة مقارنة ــ،  41 ٌّة الجّزائ ٌّة على الإنسان فً ظل المسؤول سنوسً بن عودة، التّجارب الطب

 .431ص  ، 4145، أطروحة دكتوراه، جامعة أبو بكر بلقاٌد، الجّزائر
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 المندددد ف ُُ،لاسدددديم ُ دددد :ُددددددُالهدددد  ُمدددد ُالبحدددد ُ منهايتدددد ُ مّ تدددد ُُالّ بيدددد ُالّددددنيُيُمّ مدددد ،ُ
 الصّددددددع ب  ُ الأ  دددددد رُالمت ّ عدددددد ُ البدددددد ائلُالّ بيدددددد ُالمُحتمم .ددددددددُحقهدددددد ُُ،المت  دددددد  ُمندددددد 

فدددد ُرفددددُُالمُلدددد رك ُفدددد ُبحددددٍ ُمدددد ُ  ُسددددح ُمدددد افقته ُفدددد ُ يُ  دددد ُ   ُتحمّددددلُ يّدددد ُ
ُمس  ليّ ُ    ُالمس اُب لتّكفلُالع ا ُله ."

المُلدددددرّ ُالمصدددددريُ كّددددد ُ مددددد ُتبصددددديرُالمت ددددد  ي ُلم  ددددد  ُليبحددددد  ُال بيّددددد ُكمددددد ُ ّ ُ
التدددددد ُتاددددددريُ مدددددد ُاف ميددددددي ُبأهدددددد ا ُ  ريقدددددد ُالتّاربدددددد ُ الم دددددد  رُ الف ائدددددد ُالمت ّ عدددددد ُ

/ُمددددد 55ُ نلدددددخُفددددد ُنددددداُّالمددددد   ُ/ُ،ر ددددد ف ُرلددددد ُر  مهددددد ُبمصددددد  رُتم يدددددلُالتّاربددددد 
"ُيمتددددددد  ُالب حددددددد ُ نددددددد ُُ،ُرنُاددددددد نُفيهددددددد 2003لائحددددددد ُم ا لددددددد ُالمهنددددددد ُالصّددددددد  ر ُسدددددددن ُ

بتعريدددد ُالمت دددد  ي ُتعريفددددً ُكدددد مً ُ ب ريقدددد ُ ا ددددح ُبأهدددد ا ُالبحدددد ُ الّ ددددرتُالبح يدددد ُ
التدددد ُستسددددت   ُفدددد ُالبحدددد ُ الف ائدددد ُالمت ّ عدددد ُمندددد ُ الم دددد  رُالمحتمددددلُحدددد   ه ُ مدددد ىُ

كمدددددد ُيمدددددد  ُتعريدددددد ُالمت دددددد  ي ُبمصدددددد  رُتم يددددددلُُ،رمك نيّدددددد ُتأ يرهدددددد ُ مدددددد ُالمت دددددد  ي 
 تأكيدددددد ُحددددددتُالمت دددددد  ُفددددددد ُُ،حدددددد ُالمسدددددد  لُ انتم ئددددددد ُالم سسدددددد ت البحدددددد ُ ه يّدددددد ُالب 

التّ  دددد ُ ددددد ُت   ددددد ُ ادددددرانُالتّاددددد ر ُ الا تبددددد را ُ  ُالانسدددددح  ُالك مدددددلُمددددد ُالبحددددد ُ
ُ   ُ  ُيمحتُب ُ ي ُ  ا  ُسمبي ُنتيا ُت  ف ُ  ُانسح ب ."ُ

مددددد ُ ددددد ن  ُالصّدددددح ُالع مددددد ُفددددد ُفرنسددددد ُ ددددد ُ ل مددددد 1ُُ-1122 ب لم دددددلُناددددد ُ ّ ُالمددددد   ُ
 الف ائددددد ُُ، منهايددددد ُالعمدددددلُ،بيددددد ُب ااددددد ُر ددددد  ُالمت دددددّ  ُبأهددددد ا ُالتّاربددددد ُ مدددددّ ته ال 

  ددددددددرتُُ، الم دددددددد  رُالمت ّ عدددددددد ُ الاحتم ليّدددددددد ُال بيّدددددددد ُالب يمدددددددد ُ ندددددددد ُالت  دددددددد ُالمُفدددددددد ا 
    يدددددد  ُالّ دددددد ُ تصددددددري ُالسّددددددم  ُُلاندددددد  ر يُُ،التّكفددددددلُال بيّدددددد ُفدددددد ُنه يدددددد ُالتّاربدددددد 

ال  صّددددد ُبح لتددددد ُالصّدددددحي ُالتددددد ُتكددددد  ُبحددددد   ُ الحصددددد لُ مددددد ُالمعم مددددد  ُُ،المُ تصّددددد 
 ا   مدددد ُبرمك نيّدددد ُمنعدددد ُمدددد ُالمُلدددد رك ُفدددد ُ ددددّ  ُ بحدددد  ُفدددد ُُ،القدددد ئمي ُ مدددد ُالتّاربدددد 

 ا   مددددد ُبتسدددددايم ُُ،  نددددد نُفتدددددر ُالتّاربددددد ُالمنصددددد اُ ميهددددد ُفددددد ُالعقددددد فددددد ُ  ددددد ُ احددددد ُ
 لُ حقدددددد ُفدددددد ُرفددددددُُالمُلدددددد رك ُفدددددد ُالتّاربدددددد ُ  ُالعُدددددد ُ،فدددددد ُ   دددددد  ُالبي ندددددد  ُال  نيدددددد 

42ُ. نه ُمت ُ را ُم ُ   ُ  ُتق  ُمس  ليّت ُ  ُيمحق ُ رر

                                                           
42Art 1122-1 : alinéa 1 et 3 C.S.P.F : » Préalablement à la réalisation d'une 

recherche impliquant la personne humaine ، une information est délivrée à la personne 

qui y participe par l'investigateur ou par un médecin qui le représente. Lorsque 
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تاددددد رُا لددددد ر ُرلددددد ُ ّ ُ دددددر ر ُا  ددددد  ُاللّددددد ملُفددددد ُح لددددد ُالتّاددددد ر ُال بيّددددد ُالعمميّددددد ُ
ُمدددد ُ اهدددد ُنهرندددد ُمدددد ُمدددد ُتفر دددد ُ بيعدددد ُبعددددُُالتّادددد ر ُ  مدددد ُا نسدددد  ُلاُتتعدددد رُ

بددددد ،ُ  لمدددددد ُمددددد ُ دددددر ر ُر فدددددد نُبعدددددُُالمعم مدددددد  ُ ددددد ُالألددددد  اُال   ددددددعي ُلمتّارُ
ُ سدددددب  ُا  فددددد نُ   ُالب حددددد ُلاُيُمكددددد ُلددددد ُالقيددددد  ُبم دددددلُتمدددددخُالتّاددددد ر ُ بدددددلُ  ُيعدددددرُ
 مددددد ُلانددددد ُمُ تصددددد ُتممددددددخُحدددددتُمدددددن ُالم افقددددد ُ مدددددد ُالقيددددد  ُبم دددددلُتمدددددخُالتّادددددد ر ُ  ُ

ُرف ه .ُ
 :الأشخاص الخاضعين لمت جارب الطبي ة العلاجي ة بإعلامـــ الالتزام 2

ُ الع ايّدددددد ُ ادددددد  ُح لدددددد ُمر دددددديّ ُمعر  دددددد ُ مدددددد ُال بيدددددد ُالتّادددددد ر ُال بيّدددددد ُتفتددددددرُ
  يددددد ُالتّاربددددد ُفددددد ُرياددددد  ُالعددددد  ُالنددددد ا ُالدددددنيُمددددد ُتتم دددددلُالدددددنيُسددددديق  ُب لتّاربددددد ،ُُ 

ُلأن ُ  ُي  يُللف نُالمريُُ  ُت في ُ لام .
ّ ُالتّاددددددد ر ُالع ايّددددددد ُتحتدددددددلُمك نددددددد ُمت سددددددد  ُبدددددددي ُالعددددددد  ُر  ميددددددد ُيُمكددددددد ُالقددددددد لُُ

 ،ُ هدددددناُمددددد ُينسدددددح ُب لّ دددددر ر ُرلددددد ُن ددددد تُالالتددددد ا ُالمُمقددددد ُالعددددد  يُ التّاددددد ر ُالعمميّددددد
 مدددددد ُ دددددد تتُالّ بيدددددد ُالمُاددددددر  ُبدددددد     ُمدددددد ُحيدددددد ُالتّلدددددد ي ُ التّ فيدددددد ؛ُرنُي تمدددددد ُ
                                                                                                                                               

l'investigateur est une personne qualifiée ، cette information est délivrée par celle-ci ou 

par une autre personne qualifiée quila représente. L'information porte notamment sur : 

1° L'objectif ، la méthodologie et la durée de la recherche ; 2° Les bénéfices attendus et ، 

dans le cas de recherches mentionnées aux 1° ou 2° de l'article L. 1121-1 ، les 

contraintes et les risques prévisibles ، y compris en cas d'arrêt de la recherche avant son 

terme ; 3° Dans le cas de recherches mentionnées aux 1° ou 2° de l'article L. 1121-1 ، les 

éventuelles alternatives médicales ; 4° Dans le cas de recherches mentionnées aux 1° ou 

2° de l'article L. 1121-1 ، les modalités de prise en charge médicale prévues en fin de 

recherche ، si une telle prise en charge est nécessaire ، en cas d'arrêt prématuré de la 

recherche ، et en cas d'exclusion de la recherche ; 5° L'avis du comité mentionné à 

l'article L. 1123-1 et l'autorisation de l'autorité compétente mentionnée à l'article L. 

1123-12 ; 6° Le cas échéant ، l'interdiction de participer simultanément à une autre 

recherche ou la période d'exclusion prévues par le protocole et son inscription dans le 

fichier national prévu à l'article L. 1121-16 ; 6° bis Pour les recherches à finalité 

commerciale ، les modalités de versement de contreparties en sus de la prise en charge 

des frais supplémentaires liés à la recherche ، le cas échéant ، dans les conditions prévues 

à l'article L. 1121-16-1 ;  

7° Le cas échéant ، la nécessité d'un traitement des données à caractère personnel 

conformément aux dispositions de l'article 69 de la loi n° 78-17 du 6 janvier 1978 

relative à l'informatique ، aux fichiers et aux libertés. La personne dont la participation 

est sollicitée est informée de son droit d'avoir communication ، au cours ou à l'issue de la 

recherche ، des informations concernant sa santé ، détenues ، le médecin ou la personne 

qualifiée qui le représente. La personne dont la participation est sollicitée  
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الأمدددددرُبحسددددد ُمددددد ُرناُك نددددد ُالتّاربددددد ُسدددددتاريُفددددد ُهدددددر  ُ   يددددد ُ  ُ ّ ُهُنددددد خُح لددددد ُ
ُ ر ر ُ  ُاستعا ل.

 العادية: في الت جارب العلاجي ة بالإعلامــ الالتزام أ
فددددد ُالتّاددددد ر ُُا  ددددد  فددددد ُهدددددناُالح لددددد ُمددددد ُح لددددد ُُبددددد      ددددد تُالالتددددد ا ُنلاُي تمددددد ُ

ُل مً ُ مُفصًّ ُ   يقً .ُا    العمميّ ُم ُحيُ ُالترا ُ  ُيك  ُ
رنُيادددد ُ مدددد ُال بيدددد ُالددددنيُسدددديق  ُب لتّاربدددد ُر دددد  ُالمددددريُُ  ُمدددد ُيُمّ مدددد ُب ددددر ر ُ

ُبهددددددد ،التّاربددددددد ُ الف ائددددددد ُالمت  ددددددد  ُمنهددددددد ُ الأ دددددددرارُ الم ددددددد  رُالمُحتممددددددد ُ نددددددد ُالقيددددددد  ُ
حتددددد ُيسدددددت ي ُالمدددددريُُ  ُمُمّ مددددد ُُبهددددد ، الانعك سددددد  ُالصّدددددحي ُفددددد ُحددددد لُ ددددد  ُالقيددددد  ُ

ُلتّارب ُ  ُبيّن ُ مس  ليّ .الق ن نّ ُالتّعبيرُ  ُر  اُبرارانُا
 :ـــ الالتزام بالإعلام في حالة الت جارب العلاجي ة التي تستدعييا ضرورة أو استعجالب 

 نكددددد  ُ مددددد  ُح لددددد ُ دددددر ر ُ  ُاسدددددتعا لُرناُكددددد  ُيُ لددددد ُ  ددددد  ُ  دددددرُاسدددددي ُ حددددد لُ
ُ ي43ُ؛يُهدددددّ  ُحيددددد  ُالأنسدددددد  ُ  ُسددددد مت ُالب نيّددددد ُ  ُالعقميّدددددد ُبصددددد ر ُلاُتحتمدددددلُالتدّدددددأ ير

  ُيكددددد  ُالمدددددريُُفددددد ُح لددددد ُصدددددحّي ُلاُتسدددددم ُبر  مددددد ُبددددد لع  ُ  ريقتددددد ُ نت ئاددددد ُ
 تتاددددد ُمعهددددد ُالتّلدددددريع  ُرلددددد ُر فددددد نُال بيددددد ُمددددد ُالت امددددد ُبددددد     ُ مددددد ُُ.المت ّ عددددد 

                                                           
لإنسان، ٌتم تقدٌم المعلومات إلى الشّخص المُشارك بهه، با أي بحث ٌتعلقّوهذه ترجمة النّص" قبل إجراء 

ٌُمثله، عندما ٌكون  المستقصًمن قبل  شخصاً مهؤهلاً ٌهتم تهوفٌر ههذه  المُستقصًأو من قبل الطّبٌب الذي 
ٌُمثلهه. تتعلهّق المعلومهات علهى وجههه  المعلومهات مهن قبهل ذلهك الشّهخص، أو مهن قبهل شههخص مؤههل آخهر 

 وفهً حهال انهدرج البحهث المنافع المُنتظرة  ــ  4 تهومد هدف البحث ومنهجٌتهــ  4الخصوص بما ٌأتً: 

ٌجهب ذكهر القٌهود والمخهاطر المتوقعهة بمها فهً  4444من المادة  4من الفقرة  4أو  4المذكور تحت البند 

ههة  -1المُحتملههة وذكههر البههدائل الطّبٌههة  -4، ذلههك حالههة إٌقههاف البحههث قبههل نهاٌتههه ٌّ إجههراءات الرعاٌههة الطب

لمُبكر للبحث أو الاستبعاد مهن فً نهاٌة البحث إذا كانت هذه الرعاٌة ضرورٌة فً حالة الإنهاء ا المتوقعة
و تفهههوٌض السّهههلطة المُختصّهههة  4-4444فهههً المهههادة  السهههلطة المُختصّهههة المنصهههوص وإذن  -2 ، البحهههث

 3 أو بمهدة الاسهتبعاد المُشهاركة فهً وقهت واحهد فهً بحهث آخهر منهع -3 .44-4444المذكورة فهً المهادة 
فههع التّعههوٌض والتّكههالٌف ذات الصّههلة شههروط دذكههر  تجارٌههة ٌجههبٌتعلهّهق بههالبحوث لغاٌههات  فٌمهها -مكههرر

وعنههد  -4. 4-43-4444بههالبحوث الإضههافٌة إن وجههدت فههً ظههل الشّههروط المنصههوص علٌههها فههً المههادة 

ٌّة وفقاً لأحكام المادة  ، ضرورةالاقتضاء المؤرخ فً  44-45من القانون رقم  36معالجة البٌانات الشّخص

والملفههات والحرٌههات. ٌههتم ابههلا  الشّههخص المطلههوب  المتعلههق بمعالجههة البٌانههات 4645كههانون الثههانً  3

مههات المُتعلقّههة بصههحته، التههً ٌحههتفظ بههها ومشههاركته بحقههه بههالاطلاع أثنههاء البحههث أو فههً نهاٌتههه بالمعل
ٌُمثله.     المستقصً  أو الطبٌب أو الشخص المؤهل الذي 

 
43

قانونٌَن الجزائري والفرنسً، المرجع فاٌزة مزٌت ولعلجة معوشً، الالتزام بالإعلام فً العقد الطّبً بٌن ال 

 . 11السّابق، ص



 الحسينعمي برىو  د. داليا سويدد . سوسن الشيخ محمود   2021 عام  20العدد   43المجلد    مجلة جامعة البعث

32 

فددددرناُكدددد  ُلممددددريُُُ، ال ددددر ر ُتقُددددّ رُبقدددد ره ُ،  ُيُمدددد راُ ممدددد ُبكددددلُِ م ندددد ُ مصدددد ا ي 
لاُفيادددددُ،  ربددددد نُم اددددد    ُ اددددد ُر بددددد ره   ُ مددددد ُال بيددددد ُ  ُيُقدددددّ  ُالعددددد  ُالّددددد   ُ ا 

 هددددددد ُمددددددد ُسدددددددنتح  ُ نددددددد ُُ،متغ  ددددددديً ُ ددددددد ُ ااددددددد ُا  ددددددد  ُ  ُحتددددددد ُ  دددددددنُالم افقددددددد 
ُب لتفّصيلُ ن ُاستعراُُح لا ُا  ف نُم ُالالت ا ُب     .

ُ:الالتزام بالإعلامتعديل المطمب الث اني: حالات 
صدددددحي ُ ّ ُالتددددد ا ُال بيددددد ُبدددددر   ُمري ددددد ُيُلدددددكّلُ دددددم ن ُلاحتدددددرا ُررا تددددد ُفددددد ُ بددددد لُ
التدّدددد  لُال بدددددّ ُ  ُ ددددد  ُ ب لددددد ،ُ  مددددد ُالدددددرّ  ُمددددد ُتغيّدددددرُن ددددد تُهدددددناُالالتددددد ا ُاتسددددد  ً ُ
- ت ددددديقً ،ُرلاُ ّ ُهنددددد خُحددددد لا ُمُعيّنددددد ُيُ فددددد ُفيهددددد ُالتددددد ا ُالّ بيددددد ُبددددد     ُلالفقدددددر 

ُ .ُُ-2-ّ بي ُم ُالت ام ُا    لالفقر  ُ ح لا ُ  رىُيُعف ُفيه ُال-1
 :: حالات تخفيف الالتزام بالإعلام-1-الفقرة

لمّدددد ُك ندددد ُالغ يدددد ُمدددد ُا  دددد  ُحم يدددد ُمصددددمح ُالمددددريُ،ُ مسدددد   ت ُ مدددد ُاتّ دددد نُ ددددراراُ
بمددددد ُياددددد ُ  ُيفعدددددلُباسددددد ا،ُلدددددناُياددددد ُ ددددد  ُالمُب لغددددد ُبددددد     ُل راددددد ُتاعمددددد ُيعددددد  ُ

ك هدددددلُالّ بيددددد ُحاددددد ُبعدددددُُالمعم مددددد  ُ ددددد ُ ددددد ُ بددددد لُالعددددد  ،ُممددددد ُيمقددددد ُ مددددد ُ
مري ددددد ُمُرا ددددد ً ُلح لتددددد ُالنّفسددددديّ .ُ  ددددد ُنددددداُّ مددددد ُنلدددددخُالمُلدددددرّ ُالاّ ائدددددريُفددددد ُالمددددد   ُ

ُ ندددددد ُُمدددددد ُم  ندددددد ُ    يددددددد  ُمهندددددد ُالّ ددددددد ُرنُادددددد نُفيهددددددد 51ُ "ُيُمكددددددد ُر فدددددد نُمدددددددرُ
  يددددددرُ دددددد ُالمددددددريُ،ُلأسددددددب  ُملددددددر   ُيقررهدددددد ُالّ بيدددددد ُ  ُاددددددرّاجُالأسددددددن  ُبكددددددلُ

 يدددددددرُ ّ ُالأسدددددددر ُياددددددد ُر ب رهددددددد ُرلاُرناُكددددددد  ُالمدددددددريُُ ددددددد ُمنددددددد ُُصددددددد تٍُ ا  ددددددد ا،
ُ."مُسبقً ُ ممي ُالافل نُهنا،ُ  ُ يّ ُالأ را ُالت ُيا ُرب  ه ُب لأمر

/ُمدددد ُنهدددد  ُ اابدددد  ُال بيدددد ُ   ا ُالمهندددد ُفدددد ُسدددد ري 17ُ  مدددد ُنلددددخُتددددناُالمدددد   ُ/
ُ دددددد ُ ندددددد ُ،ُرنُادددددد نُفيهدددددد 1978لعدددددد  ُ ُ"ُ مدددددد ُال بيدددددد ُ دددددد  ُر فدددددد نُ  دددددد ر ُالمددددددرُ

المددددريُُ لاُيادددد  ُلدددد ُالبدددد جُبددددد لتّراي ُالمُميدددد ُرلاُبكددددلُحي ددددٍ ُ حددددنر،ُ يستحسددددد ُ  ُ
ُيُح  ُالأهلُ ممً ُف ُح لُر ف نُالأمرُ  ُالمريُ".

ّ ُت فيددددد ُالتدددددد ا ُال بيدددددد ُبددددددر   ُمري ددددد ُيكدددددد  ُفدددددد ُحدددددد لتي :ُر  ميددددد ُيُمكدددددد ُالقدددددد لُ
 الح لددددد ُال  نيّددددد ُرناُُ ،الح لددددد ُالأ لددددد ُ نددددد م ُيكددددد  ُالمدددددريُُ   فيدددددً ُ لددددد ي ُالتدددددأ رل  لاًُ

ُك ن ُح لت ُمي  اُمنه ل  نيً  .
ُ
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 :أولًا: حالة المريض العاطفي شديد الت أثر
ممددددددد ُُالتدددددددأ ر، دددددد ُيكددددددد  ُالمددددددريُُمددددددد ُالألددددددد  اُالعدددددد  فيي ُ الحس سدددددددي ُ لدددددد ي يُ

ياعدددددلُالّ بيددددد ُفددددد ُ  دددددٍ ُصدددددع ُفددددد ُرمك نيّددددد ُا  لانُبك فددددد ُالمعم مددددد  ُ ددددد ُح لتددددد ُ
ح لتدددد ُالنّفسدددددي ُ تقمددددلُفددددراُاللّدددددف ن.ُُفدددد  التدددد ُمددددد ُلددددأنه ُ  ُتدددد  رُسدددددمبً ُُالمر دددديّ ،

لددددناُيادددد ُ مدددد ُالّ بيدددد ُفدددد ُهددددناُالح لدددد ُرنقدددد اُكميدددد ُالمعم مدددد  ُالتدددد ُيُمقيهدددد ُ مدددد ُ
ُمس م ُالمريُُرل ُالح ُالمعق لُ المُفي ُلح ل ُمري  .

   :ثانياً: حالة المريض بمرض ميؤوس من شفائو
الأمددددددراُُالتدددددد ُلاُيدددددد الُالّ دددددد ُ دددددد ا اًُ دددددد ُريادددددد  ُالعدددددد  ُرنُ ّ ُهندددددد خُالع يدددددد ُمدددددد ُ

ُالسّدددددددددر   ،ُ نقددددددددداُالمن  ددددددددد ُالمُكتسددددددددد لا ي   ،ُف لنتياددددددددد ُ اللّددددددددد ف ُلهددددددددد ،ُكمدددددددددرُ
الحتميّددددد ُلم دددددلُهدددددناُالأمدددددراُُحتددددد ُهدددددناُالمحهددددد ُهددددد ُالمددددد  .ُلدددددناُفدددددرّ ُمددددد ُلدددددأ ُ
ما بهددددد ُالمدددددريُُبحقيقددددد ُمر ددددد ُ  ُيددددد  يُرلددددد ُ دددددراُاليدددددأاُفددددد ُنفسددددد ،ُ الامتنددددد  ُ

ُمق ُالع ا  ُالمُت ح .  ُت
 فددددد ُُمري ددددد ،لدددددناُياددددد ُ مددددد ُالّ بيددددد ُ  ُيفعدددددلُمددددد ُب سدددددع ُلددددد ر ُر جُالأمدددددلُلددددد ىُ

نلددددخُنهدددد ُالأ بدددد نُفدددد ُفرنسدددد ُرلدددد ُ ددددر ر ُر فدددد نُم ددددلُهددددناُالأمددددراُُ دددد ُالمر دددد ُ
ر دددددد ف ُرلدددددد ُنلددددددخُفمددددددياُمدددددد ُمصددددددمح ُُ؛ نلددددددخُلدددددد ر ُالأمددددددلُ ال مأنيندددددد ُفدددددد ُ نفسدددددده 

 ُنلدددددددخُسددددددي ي ُح لتددددددد ُسددددددد نًُمر ددددددد ُال  يددددددرُلأالمددددددريُُر بددددددد راُب لع ا دددددد ُالمُميتددددددد ُل
حب   ًُ 44ُ. ا 
 :: حالات إعفاء الط بيب من التزامو بالإعلام-2-الفقرة 

فغ يددددد ُالعمدددددلُُالّ بددددد ،رّ ُمصدددددمح ُالمدددددريُُلهددددد ُالا تبددددد رُالأ لُ الأ يدددددرُفددددد ُالعمدددددلُ
ُالمُسدددددت   ،مددددد ُ ددددد رُلا الّ بددددد ُهددددد ُانقددددد نُالمدددددريُُ مح  لددددد ُلدددددف ئ ُ  ُالتّ فيددددد ُمددددد ُ

لدددددددناُفقددددددد ُتسدددددددت   ُمصدددددددمح ُالمدددددددريُُ دددددددر ر ُالمُب لدددددددر ُب لتدّدددددد  لُالّ بددددددد ُمددددددد ُ   ُ
  ُكددددد  ُمددددد ُُ ، نلدددددخُفيمددددد ُلددددد ُاسدددددت   ُلهدددددناُالتدّدددد  لُ دددددر ر ُمُسدددددتعام ل  لاًُُ،ر  مددددد 

  ُيدددددأت ُبتصدددددر ُي دددددرُب لمصدددددمح ُالع مددددد ل  نيً  ،ُ   يدددددراًُفقددددد ُلدددددأ ُر بددددد راُب لحقيقددددد ُ
يددددد  ُ ياددددد ُ  ُيحتدددددر ُال بيددددد ُفددددد ُيتنددددد  لُالمدددددريُُ ددددد ُحقددددد ُبددددد     ُلأسدددددب  ُ  

ُنلخُررا  ُالمريُل  ل ً  .
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 .11فاٌزة مزٌت، المرجع السّابق، ص 



 الحسينعمي برىو  د. داليا سويدد . سوسن الشيخ محمود   2021 عام  20العدد   43المجلد    مجلة جامعة البعث

34 

 :أولًا: حالة الاستعجال
 نكددددد  ُ مددددد  ُح لددددد ُ دددددر ر ُ  ُاسدددددتعا لُرناُكددددد  ُيُ لددددد ُ  ددددد  ُ  دددددرُاسدددددي ُ حددددد لُ

 ي45ُُ؛الأنسدددددد  ُ  ُسددددد مت ُالب نيّددددد ُ  ُالعقميّدددددد ُبصددددد ر ُلاُتحتمدددددلُالتدّدددددأ يرحيددددد  ُيُهدددددّ  ُ
  ُيكددددد  ُالمدددددريُُفددددد ُح لددددد ُصدددددحّي ُلاُتسدددددم ُبر  مددددد ُبددددد لع  ُ  ريقتددددد ُ نت ئاددددد ُ

 مدددددد ُ  ُيُمدددددد راُُبدددددد     ال بيدددددد ُمدددددد ُالت امدددددد ُُففدددددد ُهددددددناُالح لدددددد ُيُعفدددددد المت ّ عدددددد ،ُ
 ممدددددد ُبكددددددلُِ م ندددددد ُ مصدددددد ا ي ،ُ ال ددددددر ر ُتقُددددددّ رُبقدددددد ره ،ُفددددددرناُكدددددد  ُلممددددددريُُ  ربدددددد نُ

لاُر  مهدددددد م ادددددد    ُ ادددددد ُ ُالمُن سدددددد  لع  ُبددددددُيُب لددددددرال بيدددددد ُ  ُ مدددددد ُُفينبغدددددد ،ُ ا 
 هددددد ُمددددد ُ  دددددنُبددددد ُالمُلدددددرّ ُالفرنسددددد ُفددددد ُالمددددد   ُ متغ  ددددديً ُ ددددد ُ ااددددد ُا  ددددد  .

9ُ-4127 كدددددنلخُمددددد ُنصّددددد ُ ميددددد ُالمددددد   46ُُ،مددددد ُ ددددد ن  ُالصّدددددح ُالع مددددد 1111-2ُ
"ُكددددددلُ بيدددددد ُي اادددددد ُ  ُيُ  ددددددرُ ّ ُمري ددددددً ُ  ُ  ُُرنُادددددد نُفيهدددددد مدددددد ُالقدددددد ن  ُناتدددددد ،ُ

 ميدددددد ُ  ُيقدددددد  ُلدددددد ُالمُسدددددد    ُ  ُيتحقددددددتُمدددددد ُ نّدددددد ُلقدددددد ُالعن يدددددد ُُ  ددددددر،اريحددددددً ُفدددددد ُ
/ُمدددد ُ دددد ن  ُالصّددددح ُالاّ ائددددريُرنُادددد ن344ُكمدددد ُنصدددد ُ ميدددد ُالمدددد   ُ/47ُ".ال ددددر ريّ 

"ُفدددددد ُحدددددد لُرفددددددُُ  ادددددد  ُ بيّدددددد ُيُمكدددددد ُالددددددترا ُتصددددددري ُكتدددددد ب ،ُمدددددد ُ ندددددد ُُفيهدددددد 
ح لدددددد ُالمددددددريُُ  ُمدددددد ُمُمّ مدددددد ُاللّددددددر  ،ُ يددددددرُ نّدددددد ُفدددددد ُحدددددد لا ُالاسددددددتعا لُ  ُفدددددد ُ

ُ  يدددددرُ  ُمُعددددٍ ،ُ  ُ نددددد م ُتكددددد  ُحيدددد  ُالمدددددريُُمُهدددددّ   ُبلددددكلٍُ  يدددددر،ُياددددد ُ مددددرُ
ُ." م ُمِهن ُالصّح ُ  ُيُقّ  ُالع ا  ،ُ  ن ُالا ت  نُتا   ُالم افق 

ُ:ثانياً: ضرورات المصمحة العام ة
 ددددد ُتقت ددددد ُالمصدددددمح ُالع مددددد ُاتّ ددددد نُبعدددددُُالتددددد ابيرُالصّدددددحي ُ نلدددددخُمددددد ُ   ُر ددددد  ُ
الفئددددد  ُالمُسدددددته ف ُ مددددد ُ   ُح اددددد ُرلددددد ُرننهددددد .ُك لفح صددددد  ُالتددددد ُيب لدددددره ُال بيددددد ُ

كددددد لت عي ُ ددددد ُالحصدددددب ُ  ُلدددددملُُا ابددددد ري،  ُالت عدددددي ُُ  ري،الم رسددددد ُ مددددد ُنحدددددٍ ُ
                                                           

45
فاٌزة مزٌت ولعلجة معوشً، الالتزام بالإعلام فً العقد الطّبً بٌن القانونٌَن الجزائري والفرنسً، المرجع  

. 11السّابق، ص  
46 Art 1111-2.C.S.P.F »…Cette information incombe à tout professionnel de santé 

dans le cadre de ses compétences et dans le respect des règles professionnelles 

qui lui sont applicables. Seules l'urgence ou l'impossibilité d'informer peuvent 

l'en Dispenser.” 
47 Art 4127-9; C.S.P.F.' Tout médecin qui se trouve en présence d'un malade ou 

d'un blessé en péril ou ، informé qu'un malade ou un blessé est en péril ، doit lui 

porter assistance ou s'assurer qu'il reçoit les soins nécessaires. 
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الفح صدددددد  ُالتدددددد ُتُاددددددرىُ مدددددد ُُ ُالددددددّ  ا ، كددددددنلخُالفحدددددداُا ابدددددد ريُ بددددددلُُالأ فدددددد ل،
ُالمُكمفي ُب ل  م ُالعسكريّ .

 كددددددنلخُالأمددددددرُيُعفدددددد ُمدددددد ُا  دددددد  ُالّ بيدددددد ُالددددددنيُ كتلدددددد ُ ّ ُالمددددددريُُيُعدددددد ن ُمدددددد ُ
ُمُعددددددٍ ُ لمدددددداُفيدددددد ُرمك نيّدددددد ُرلحدددددد تُالّ ددددددررُ ٍُ   ميدددددد ُ  ُيُسدددددد ر ُفدددددد ُُبدددددد لأ ري ،مددددددر

المرسددددد  ُمددددد 46ُُمددددد ُالمددددد   3ُُر بددددد رُالسّدددددم   ُالمعنيّددددد ،ُ  مددددد ُنلدددددخُتدددددناُالفقدددددر ُ
رنُادددددددد نُفيهدددددددد ُ"ُ مدددددددد ُن يُالمهدددددددد ُال بيّدددددددد ُالتقّيدددددددد 1970ُلعدددددددد  12ُُالتّلددددددددريع ُر دددددددد ُ
ُدددُا  ب رُ  ُالأمراُُالسّ ري ُ فتُالق اني ُالنّ فن ".3ب ل ااب  ُافتي :

ُمددددد ُلاحهنددددد اُمددددد ُتصدددددرف  ُبعدددددُُالمر ددددد ُ  لعّدددددلُاللددددد ه ُالقريددددد ُ ددددد ُهدددددناُالفدددددرُ
 ُب بيعددددددد ُمر ددددددده ُبددددددد ت اُيتصدددددددرف  ُرنُبمادددددددر ُ ممهدددددددُك ر نددددددد ،المُصددددددد بي ُبفددددددد ير اُ

فناددددد ه ُلاُيددددد  ر  ُاهددددد اًُفددددد ُمح  لددددد ُنقدددددلُُصدددددم ،لإنسددددد نيّ ُبدددددأيُلب ريقددددد ُلاُتمددددد ُ
العدددد  ىُرلدددد ُالغيددددرُمددددد ُ دددد لُاسدددد ل ُالمعدددد  ُ مددددد ُ بدددد ا ُالمصدددد   ُ رفدددد  ُالمحددددد لُ

ُ. التّا ري ُ السّع لُف ُ ا اُم ُيُص  ف ن
 :ثالثاً: تنازل المريض عن حقو في الإعلام
مددددد ُ ددددد لُرح  تددددد ُ ممدددددً ُبح لتددددد ُُالمدددددريُ،لُدددددرَّ ُالالتددددد ا ُبددددد     ُلحم يددددد ُمصدددددمح ُ

ُ  ددددد ا، لدددددرجُتف صددددديمه ُب لحددددد   ُالتددددد ُبيّن هددددد ُُالمُقترحددددد ، ب ريقددددد ُالعددددد  ُُالصّدددددحي ،
ُا  ددددد  ،فددددد ُمددددد ن ُمددددد ُ  ُيتنددددد  لُالمدددددريُُمددددد ُحقددددد ُفددددد ُُكدددددنلخ، لمّددددد ُكددددد  ُالأمدددددرُ

ً ُبأسددددب  ُ دددد  ُمنهدددد ُ قتدددد ُالمُ مقدددد ُب لّ بيدددد ُ هدددد ُ ندددد م ُيقدددد  ُبددددنلخُفرندددد ُيكدددد  ُمدددد ف  
ُ  م ُالّ بي ُف ُهناُالح ل ُ  ُيحتر ُر ب ُمري  .ُيسمع ،  ُ  ف ُمم ُ  ُ

2ُ-1111  دددد ُندددداُّ ددددد ن  ُالصّددددح ُالع مددددد ُفدددد ُفرنسدددد ُ مددددد ُهددددناُالح لددددد ُفدددد ُالمددددد   ُ
احتددددددرا ُررا  ُالمددددددريُُالددددددنيُير دددددد ُفدددددد ُ  ُيبقدددددد ُادددددد هً ُُيادددددد "ُ ندددددد ُُرنُادددددد نُفيهدددددد 

48ُ".اُح لت ُ  ُالتّ   ُالّ ب ُبلأ ُهناُالح ل بتل ي
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 Art 1111-2.C.S.P.F :La volonté d'une personne d'être tenue dans l'ignorance d'un 
diagnostic ou d'un pronostic doit être respectée ، sauf lorsque des tiers sont exposés à 
un risque de transmission 
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ُُالفقهددددد نُالدددددر  ُمددددد ُهدددددناُالتنّددددد  لُمددددد ُا نددددد ُالمدددددريُُيدددددرىُبعدددددُ مددددد ُلكددددد ُُ  بدددددأ  
ال بيددددددددد ُيبقددددددددد ُمُم مدددددددددً ُبتقددددددددد ي ُالنّصددددددددد ئ ُ ا رلددددددددد  ا ُال دددددددددر ري ُلحم يددددددددد ُصّدددددددددح ُ

49ُ.المريُ
 فددددد ُر يددددد ُاللّ صددددد ُفدددددرّ ُمددددد ُنهددددد ُرليددددد ُهددددد لانُالفقهددددد نُمددددد ُبقددددد نُالّ بيددددد ُمُم مدددددً ُ
بتقدددددد ي ُالنّصدددددد ئ ُ ا رلدددددد  ا ُالّ ددددددر ريّ ُلحم يدددددد ُصددددددحّ ُالمددددددريُُ مدددددد ُالددددددر  ُمدددددد ُ

ُلم ُفي ُم ُحم ي ُر  فيّ ُلممريُ.تن  ل ُ  ُحق ُف ُا    ُا يرٌُب لاتبّ  ُ
 الخاتمة:

بيددددددد ُبددددددد     ،ُتبددددددديّّ ُلنددددددد ُ دددددددر ر ُ لاُيقددددددد  ُمددددددد ُ ددددددد لُبح نددددددد ُلم  ددددددد  ُالتددددددد ا ُال ُّ
نلددددخُالر دددد ُُ،الّ بيدددد ُبددددأيُ مددددلُ مدددد ُاسدددد ُالمددددريُُرلاُبعدددد ُالحصدددد لُ مدددد ُر دددد ا

 يدددددرُملددددد ب ُبدددددأيُُ،الدددددنيُلاُيُعتددددد  ُبددددد ُرلاُُرناُكددددد  ُ ليددددد ُررا  ُحدددددر ُ  ا يددددد ُ مسدددددتنير 
 ُ هدددددد ُمدددددد ُيُحددددددتّ ُ مدددددد ُالّ بيددددددُ؛ يدددددد ُمدددددد ُ يدددددد  ُا را  ُكدددددد لغم ُ التدّددددد لياُ ا كددددددراا

 ي مدددددد ُبددددددر   ُالمددددددريُُبكددددددلُمدددددد ُيتعمّددددددتُبح لتدددددد ُالصّددددددحي ُ ب ريقدددددد ُالعدددددد  ُالم مدددددد ُ
 نلددددددخُفدددددد ُم تمدددددد ُمراحددددددلُالعمددددددلُالّ بدددددد ُابتدددددد انًُمدددددد ُُ،تق يمدددددد ُ ال يدددددد را ُالمُت حدددددد 

ُ.بمرحم ُالمرا ب ُالّ بيّ ُ انته نًُمرحم ُالفحاُ التّل ياُمر راًُبمرحم ُالع  ُ
الالتدددد ا ُ مدددد ُنحددددٍ ُمُفصّددددلُ   يددددتُفدددد ُ دددد ن  ُالصّددددح ُ  دددد ُنهّدددد ُالمُلددددرّ ُالفرنسدددد ُهددددناُ

 ب لم ددددلُ دددد  ُالمُلددددرّ ُالاّ ائددددريُبتنهيمدددد ُفدددد ُم  ندددد ُ    يدددد  ُالّ دددد ُ  دددد ن  ُُ؛الع مدددد 
فددددددد ُبعدددددددُُبينمددددددد ُاكتفددددددد ُالمُلدددددددر ُالمصدددددددريُبدددددددنكراُُ؛2018الصّدددددددح ُالع مددددددد ُلعددددددد  ُ

 ُالمُلددددددرّ ُالسّدددددد ريُ مددددددُبينمدددددد ُلدددددد ُيددددددأ ُُِ؛2003نصدددددد اُلائحدددددد ُ  ا ُالّ دددددد ُلعدددددد  ُ
المُتعمّددددتُبتنهددددي ُم ا لدددد ُ تع ي تدددد 1970ُُلعدددد  12ُُر دددد ُُالتلددددريع ُنكددددراُفدددد ُالمرسدددد  

النددددددد ه ُلنق بددددددد 2012ُُلعددددددد  16ُُ لاُفددددددد ُالقددددددد ن  ُر ددددددد ُُ،المهنددددددد ُالّ بيددددددد ُ الصدددددددي لانيّ 
نُيُعدددددد  ُهددددددناُمدددددد ُ بيددددددلُالددددددنقاُالتّلددددددريع ُفدددددد ُيقتصددددددرُهددددددناُالددددددنقاُفدددددد ُُ.الأ بدددددد ن  ا 

 ُالمُلددددددرّ ُالسّدددددد ريُ ددددددر ر ُسددددددّ ُ  ا دددددد ُ  ن نيّدددددد ُتنهددددددي ُهددددددناُالالتدددددد ا ُممدددددد ُيُحددددددتّ ُ مدددددد
ُتفصيمي ُتنُهّ ُالعملُالّ ب .

ُ
ُ
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 .14فاٌزة مزٌت، المرجع السّابق، ص  
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 نتائج البحث:ُ-  لاًُ
ُ فت :تتم لُبت صمن ُم ُ  لُ راستن ُهناُرل ُمام   ُم ُالنت ئ ُ

ُدددددُتت   ُمُب لر ُالعملُالّ ب ُ م ُم افق ُالمريُُالحر .1
دددددددددُالتدددد ا ُالّ بيدددد ُبدددد     ُن ُ بيعدددد ُم   ادددد ُفهدددد ُيكدددد  ُالت امددددً ُبنتيادددد ُمدددد ُحيدددد 2ُ

 التدددد ا ُبعن يدددد ُمدددد ُحيدددد ُكدددد ُالمعم مدددد  ُالتدددد ُيادددد ُ  ُيُدددد ليه ُالّ بيدددد ُرلدددد ُُبدددد ،القيدددد  ُ
ُالمريُ.

ُدددُيُع  ُال اا ُالأ    ُ ا نس ن ُ س سً ُلتقني ُالت ا ُالّ بي ُب     .3
 ات:التوصي -ثانياً 

ُ:،ُ ه  مصن ُم ُبح ن ُهناُرل ُمام   ُم ُالت صي  
ُب لناُّصراح ُ م ُالالت ا ُب     .ُالمريُ،ددددددُ ر ر ُاحترا ُررا  1ُ
تنهددددي ُالالتدددد ا ُبدددد     ُ مدددد ُنحددددٍ ُيحقددددتُالتدّددد ا  ُبددددي ُمصددددمح ُالمددددريُُبحم يدددد ُدددددددد2ُ

ُاس ا،ُ حريّ ُالّ بي ُف ُمُم رس ُ مم .
ُ  ن نيّ ُ  يق ُ مُفصم ُلمعملُالّ ب .ددددددُسّ ُ  ا  3ُ
ُ
ُ
ُ
ُ
ُ
ُ
ُ
ُ
ُ
ُ
ُ
ُ
ُ
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 قائمة المراجع:
ا معددددد ُ كمددددد ُُم اسدددددتير،رسددددد ل ُُالّ بددددد ،الّ بيعددددد ُالق ن نيّددددد ُلمعقددددد ُُب ليدددددل،ددددددددُ  دددددرا 1ُ

ُ.2013الا ائر،ُُ  لح  ،محن ُ
الالتددددددد ا ُالقددددددد ن ن ُبتبصددددددديرُالمدددددددريُُُمح سدددددددن ،ددددددددددُايمددددددد ُ  لددددددد ُمسددددددد   اُ نسدددددددري 2ُ

ُ.1ُ،2010،ُالع  37المامّ ُُ الق ن  ، م  ُاللريع ُُالمُقترج،ب لتّ  لُالع ا ُ
دددددددددُركددددددرا ُلددددددر ي،ُررا  ُالمددددددريُُفدددددد ُالعقدددددد ُال بدددددد ُفدددددد ُالتّلددددددري ُالا ائددددددري،ُرسدددددد ل 3ُ

ُ.2014م استير،ُا مع ُالعقي ُ راي ُ  رار،ُ
ا معددددد ُُم اسدددددتير،رسددددد ل ُُالّ بددددد ،  دددددأُال بيددددد ُ  نددددد نُالتدّدددد  لُُبمعيددددد ،دددددددددُبددددد  را4ُ

ُ.2011الا ائر،ُُمعمّري،م ل  ُ
حسددددددد  ُالدددددددّ ي ُك مدددددددلُالأهددددددد ان ،ُالملددددددد كلُالق ن نيّددددددد ُالتددددددد ُتُ يرهددددددد ُ مميددددددد  ُ ر ُُدددددددددد5ُ

،1ُ،ُالعددددددددد  17الأ  ددددددددد نُالبلدددددددددريّ ،ُمامّددددددددد ُالعمددددددددد  ُالق ن نيّددددددددد ُ الا تصددددددددد  ي ،ُالمامددددددددد ُ
ُ.1975م بع ُا مع ُ ي ُلما،

ُم اسدددددددتير،رسددددددد ل ُُالّ بددددددد ،ال  دددددددأُُمسدددددددع  ي ،ح ريددددددد ُمسدددددددع  يُ  بددددددد ُالسددددددد  ُُددددددددد6
ُ.2015الا ائر،ُُمير ،ا مع ُ ب ُالرحم ُ

،ُ- راسددددد ُمُق رنددددد –ددددددُ ينددددد ُ ددددد ن ُيدددد ناُالعبيددددد ي،ُررا  ُالمدددددريُُفددددد ُالعقدددد ُالّ بددددد 7ُُُ
ُ.2005  ر ح ُ كت راا،ُا مع ُالم صلُ،ُ

مامدددددد ُُالمددددددريُ،التدددددد ا ُالّ بيدددددد ُبتبصدددددديرُُالكعبدددددد ،دددددددددُسدددددد ل ُ بدددددد ُالر دددددد ُ دددددد ير 8ُُ
ُ.2ُ،2006،ُالمامّ 3ُالع  ُ  ر،ُالعرات،ا مع ُنيُ

ُا نسدددددد  ،المم رسدددددد  ُالّ بيدددددد ُالح ي دددددد ُالدددددد ار  ُ مدددددد ُاسدددددد ُُالنّدددددد ر،دددددددددُسدددددد ي ُ بدددددد 9ُُ
ُ.2018الا ائر،ُُمعمري،ا مع ُم ل  ُُ كت راا،  ر ح ُ

ددددددددددُسن سددددددد ُبددددددد ُ ددددددد   ،ُالتّاددددددد ر ُال بيّددددددد ُ مددددددد ُا نسددددددد  ُفددددددد ُهدددددددلُالمسددددددد  ليّ 10ُُ
الاّ ائيّددددددددددد ُدددددددددددددُ راسددددددددددد ُمق رنددددددددددد ،ُ  ر حددددددددددد ُ كتددددددددددد راا،ُا معددددددددددد ُ بددددددددددد ُبكدددددددددددرُبمق يددددددددددد ،ُ

ُ.2018الاّ ائر،
الالتددددددد ا ُب لتبّصددددددديرُفددددددد ُُلددددددد ن  ي،دددددددددُسددددددده ُالصدددددددب حي ُ منيدددددددرُهميدددددددلُ فيصدددددددل11ُُ

ُ الفرنسدددد ،قدددد ن  ُالأر ندددد ُ القدددد ن  ُالمصددددريُالاّراحدددد ُالتّاميمي دددددددُ راسدددد ُمُق رندددد ُبددددي ُال
ُ.7ُ،2012،ُالع  26المامّ ُُا نس نيّ  ،ُالعم  لليبح  ُمام ُا مع ُالنّا جُ



 مبالإعلا الطبيب   زام  الت

44 

الالتدددددد ا ُُنهريدددددد لالمدددددد ن ُال سددددددي ُفدددددد ُلددددددرجُالقدددددد ن  ُُالسّددددددنه ري،دددددددددُ بدددددد ُالددددددر ات12ُُ
ُلبنددددددد  ،ُبيدددددددر  ،ُالعربددددددد ،،ُ ارُاحيددددددد نُالتدددددددرا 1ُ ُالالتددددددد ا  ،ب اددددددد ُ ددددددد  ُلمصددددددد  رُ

ُب /ت .
 ارُُالّ بددددد ،التدّددددأمي ُمددددد ُالمسددددد  ليّ ُالم نيّددددد ُفددددد ُالماددددد لُُمدددددأم  ،ددددددددُ بددددد ُالرلدددددي 13ُُ

ُ.1986الق هر ،ُُالعربيّ ،النّه  ُ
 دددددد ُالددددددّ ي ُ مددددددرا ي،ُبعددددددُُالتّ ميندددددد  ُحدددددد لُمسددددددأل ُر دددددد ُالمددددددريُ،ُمامدددددد ُُدددددددد14

ُ.2ُ،2018،ُالع  2ا مع ُ هرا 
الالتدددددد ا ُبدددددد     ُفدددددد ُالعقدددددد ُالّ بدددددد ُبددددددي ُالقدددددد ن ني ُالا ائددددددريُُم يدددددد ،ددددددددددددُفدددددد ي  15ُُ

ا معددددد ُ بددددد ُالددددددرحم ُُالسّي سددددديّ ،كميددددد ُالحقددددد تُ العمددددد  ُُم اسدددددتير،رسددددد ل ُُ الفرنسددددد ،
ُ.2015ُُمير ،ُ
ُالق ددددد ئي ،العمدددددلُال بددددد ُفددددد ُالقددددد ن  ُالمُقددددد ر ُ الأحكددددد  ُُالعددددد  ان ،ددددددددُفهددددد ُ  دددددي 16ُُ

ُب ُت .ُال  ن ،الا نُُ ال     ،الع  ُال  ن ُُالك ي ،مام ُا مع ُ
المصدددددد  رُا را يدددددد  ،1ُُدددددددددُفدددددد ا ُصدددددد ل ،ُالقدددددد ن  ُالمدددددد ن ُددددددددُمصدددددد  رُالالتدددددد ا ُل 17ُ

ُ.2012منل را ُا مع ُ ملت،ُ
منلددددد را ُا معددددد ُُل لتددددد ا  ،المصددددد  رُا را يددددد ُلالمددددد ن ُالقددددد ن  ُُصددددد ل ،ُددددددددُفددددد ا 18

ُ.2021 ملت،ُ
صدددددد ل ،ُتددددددأ يرُالتقّددددددّ  ُالعممددددددّ ُفدددددد ُمادددددد لُالّ دددددد ُالحيدددددد يُ مدددددد ُحقدددددد تُُددددددددُفدددددد ا 19

المر دددد ،ُ راسدددد ُمٌق رندددد ،ُمامّدددد ُا معدددد ُ ملددددتُلمعمدددد  ُالا تصدددد  يّ ُ الق ن نيّدددد ،ُالمُامّدددد ُ
ُ.2ُ،2009،ُالع  25ُ
دددددددددددددُمحمدددددددددددد ُحسددددددددددددي ُمنصدددددددددددد ر،ُالمسددددددددددد  ليّ ُال بيّدددددددددددد ،ُ ارُالا معدددددددددددد ُالا يدددددددددددد  ،20ُُ

ُ.2006ا سكن ري ،ُمصر،ُ
مددددددرا ُبدددددد ُصددددددغير،ُمدددددد ىُالتدددددد ا ُال بيدددددد ُبددددددر   ُالمددددددريُُددددددددُ راسدددددد ُمق رندددددد ،ُددددددددددد21ُُ

ُ.2008المام ُالنّق ي ُلمق ن  ُ العُم  ُالسّي سيّ ،ُ   ُ  ا،ُالا نُالأ ل،ُ
المامدددددد ُالّ  ليّدددددد ُُتحميميدددددد ،الالتدددددد ا ُبتبصدددددديرُالمددددددريُ:ُ راسدددددد ُُر يددددددت،دددددددددُم سدددددد 22ُُ

ُ.2016ا مع ُالك ي ،ُالحق ت،كمي ُُلمق ن  ،
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ُال ق فدددددد ،مكتبددددد ُ ارُُالتّاميميّددددد ،المسددددد  ليّ ُال بيّدددددد ُفددددد ُالاّراحددددد ُُالف دددددل،مندددددنرُُدددددددد23
ُ.2ُ،1995 ُالأر  ،ُ م  ،

ُال بيّددددد ،ليّ ُالم نيّددددد ُ الاّن ئيّددددد ُفددددد ُالأ  ددددد نُُ المسدددددُ ُالمع ي ددددد ،دددددددددُمنصددددد رُ مدددددر24ُُ
ُ.2004،ُالري ُ،1ُ ُالأمنيّ ،ا مع ُن ي ُالعربيّ ُلمعم  ُ

الحدددددددد   ُالم  دددددددد  يّ ُل لتدددددددد ا ُب لتبّصدددددددديرُبلددددددددأ ُنقددددددددلُ  را دددددددد ُُ ددددددددّ  ، ائددددددددلُُددددددددددد25
ُ.2005مصر،ُال    يت،ا مع ُُالق ن نيّ ،المامّ ُُالبلريّ ،الأ   نُ

 ملدددددت،ُي سدددددرُالمر ددددد ،ُ قددددد ُالعددددد  ُالّ بددددد ُ   ددددد را،ُ  ر حددددد ُ كتددددد راا،ُا معددددد ُُددددددددد26
2014.ُ

ُ
ُ
ُ
ُ
ُ
ُ
ُ
ُ
ُ
ُ
ُ
ُ
ُ
ُ
ُ
ُ
ُ
ُ
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alqanuniu bitabsir almarid balttdkhl aleilajii almushtrk , eulum 
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al'iinsan , 'utruhat dukturah , jamieatan mawlud mueamariun , 

aljazayir , 2018. 

10-  sanusiun bin eawdat , altaelim altbyt , al'imarat alearabiat 

almutahidat , 2018. 

11-  sahaa alsabahin wamunir halil wafaysal shatnawi , almithal , 

aleadad 7 , 2012. 

12-  eabd alrazzaq alssnhwry , sharah alqanun almadanii (jnbana 

'iilaa janb mae albayan aleam) , dar 'iihya' alturath alearabii , bayrut 

, lubnan , bila / ta. 

13-  eabd alrashid mamun , alttamyn min almswwlyt almdnytt fi 

almajal alttby , dar alnnhdt alerbyt , alqahirat, 1986. 

14- eiz alddyn qamrawi , bed alttkhmynat hawl marad almarid , 

majalat jamieat wahran 2 , aleadad 2 , 2018. 

15-  fayzt maziyt , bial'iielan fi aleuqad alttby bayn alqanunin 

aljazayirii walfaransii , risalat majstayr , kuliyat alhuquq waleulum 

alssyasyt , jamieat eabd alruhmin mirat , 2015. 



 الحسينعمي برىو  د. داليا سويدد . سوسن الشيخ محمود   2021 عام  20العدد   43المجلد    مجلة جامعة البعث

42 

16-  fahd dakhin aleudwani , aleamal altibiyu fi alqanun almuqarn 

wal'ahkam alqadayiyat , majalat jamieat alkuayt , aleadad alththani 

walthalathun , aljuz' alththani , bila ta. 

17-  fawaz salih , alqanun almadaniu  mukhatatat (j 1 almasadir 

al'iiradiata) , manshurat jamieatan dimashq, 2012. 

18- fawaz salih, alqanun almadaniu (almasadir al'iiradiat 

lilailtizami), manshuirat jamieat dimashq, 2021. 

19- Fawaz Saleh, The Impact of Scientific Progress in the Field of 

Biomedicine on Patients' Rights, A Comparative Study, Damascus 

University's Journal of Economic and Legal Sciences, Volume 25, 

Issue 2, 2009. 

20- Muhammad Hussein Mansour, Medical Responsibility, New 

University House, Alexandria, Egypt, 2006. 

21- Murad Bin Saghir, The Physician’s Commitment to Inform the 

Patient - A Comparative Study, The Critical Review of Law and 

Political Sciences, Special Issue, Part One, 2008. 

22-  musaa raziq , bitabsir almryd: dirasat tahliliat , almajalat 

alddwlyt alqanun , kuliyat alhuquq , jamieat alkuayt , 2016. 

23- Munther Al-Fadl, Medical Responsibility in Aesthetic Surgery, 

House of Culture Library, Amman, Jordan, 2nd Edition, 1995. 

24-  mansur eumar almueayitat , almswwlyt , almswwlyt almdnyt 

waljjnayyt fi al'akhta' altbytt , jamieat nayif alerbyt alelmmt 

aljadidat , t 1 , alriyad , 2004. 

25- wayil ezzt , almwdweyt lilailtizam bialtaesir bishan naql 

waziraeat al'aeda' albshryt , almjllt alqanwnyt , jamieat alzaqaziq , 

misr , 2005. 

26- Yasser Al-Marai, Medical Treatment Contract and Its Effects, 

PhD thesis, Damascus University, 2014. 

 
ُ

  



 مبالإعلا الطبيب   زام  الت

43 

 



 أنقمحمد إقبال  أحمد اسماعيلد.  سنان عمارد .   2021 عام  20العدد   43المجلد    مجلة جامعة البعث

77 
 

تعزيز الوصول إلى الهوية القانونية في سياق النزوح 
 4243لعام  35تحليل قانوني للقانون رقم  -والعودة

4243لعام  20والمرسوم التشريعي رقم   
 

اندكتور سنان عمار
1

اندكتور أحمد اسماعيم 
2

أنقمحمد إقبال  
3

 

 الممخص

من خلال الوثائق الشخصية والسجلات المدنية الوضع المدني والقانوني للأفراد،  تثبّت
وسواىا  والجنسية ،والوصاية ،والغياب ،والوفاة ،والطلاق ،والزواج ،الولادة توثيق واقعات

الوثائق ، غالبًا ما تفُقد الداخمي. في حالات النزوح من واقعات الأحوال المدنية والشخصية
غالباً ما  أنظمة الأحوال المدنية الرسمية والتقميدية كما أن ،الشخصية أو تتضرر أو تتمف

ل ىذه المقالة قضية اليوية القانونية في سياق النزوح . تحمّ تتعرض لمتمف أو الضياع
تمقى موضوع  إلى أماكن السكن الأصمي أو أماكن السكن المعتاد قبل النزوح.   والعودة

ا القميل من الاىتمام الأكاديمي، عمى الرغم من كونو قضية حماية قانونية البحث ىذ
ل تسيّ  0202كيف أن التطورات التشريعية السورية الأخيرة في عام  ةح المقالوضّ تممحة. 

إلى أن  ةالمقال توصول النازحين والعائدين إلى اليوية القانونية والوثائق المدنية. وخمص
 ،الجنسيةالحق في  بما في ذلك ،التمتع بحقوق أخرى ىو بوابةة الحق في اليوية القانوني

 تخمص المقالة إلى وجوبوالوصول إلى الخدمات الأساسية مثل الصحة والتعميم. كما 
 من الأولويات. ، وعدّىاتعزيز مبادرات الوعي القانوني بأىمية الوثائق والسجلات المدنية

داخمياً، العائدين، اليوية القانونية، التوثيق الاشخاص النازحون  :انكهمات انمفتاحية
 المدني، حقوق الإنسان، النزوح الداخمي.
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Abstract 

Personal documentation and civil registries establish and provide 

evidence of the civil and legal status of individuals, including as it 

relates to birth, parentage, marriage and divorce, death, absence, 

guardianship and nationality. In situations of forced displacement, 

personal documentation is often lost, damaged or destroyed and 

both formal and traditional civil status systems seriously 

undermined. This article analyses the issue of legal identity in the 

Syrian displacement and return context. This topic of research has 

received surprisingly little academic attention, despite being an 

urgent legal protection issue. This article demonstrates how the 

recent Syrian legislative developments in 2021 facilitate access of 

the internally displaced persons (IDPs) and returnees to legal 

identity and civil documentation. The article concluded that the 

right to legal identity is the right to have other rights including 

nationality and to access basic services such as health and 

education. Enhancing the legal awareness initiatives regarding the 

importance of civil documents and records is also deemed a priority.   

 

Key words: Internally displaced persons, IDPs, returnees, legal 

identity, civil documentation, human rights, internal displacement. 
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Introduction: 

The right to be recognized as a person before the law is one of the 

most basic human rights. Civil registration and documentation 

matters are paramount to addressing current humanitarian issues, to 

providing response and safeguarding the basic rights of IDPs, 

refugees, returnees and other crisis-affected populations.  It is also 

an issue vital to creating conditions conducive for return of IDPs 

and refugees. The primary responsibility for creating conducive 

conditions rests with the national authorities, while the international 

humanitarian community plays important complementary and 

supportive roles.  

Internal displacement is a cause for concern as the number of 

internally displaced persons annually is astounding. In 2017, 30.6 

million people were forced out of their homes due to conflict and 

disasters.
7
 This slightly fell to 27.8 million in 2018 with 54.3% of 

total disaster displacement coming from the East Asia and Pacific 

while 69.1% of conflict displacement came from Sub-Saharan 

Africa.
8
 Unfortunately, 2019 saw a huge spike in new displacements 

at 33.4 million, noted as the highest in 12 years. The long-standing 

conflict and violence led to approximately 4.57 million new conflict 

displacements. More alarming is that 2019 holds the highest ever 

recorded total of conflict displacement at 45.7 million people and a 

first time estimate of 5.1 million total disaster displacements leading 

to a final tally of 50.8 million IDPs.
9
 Access to official civil 

documentation has been complicated in situations of forced 

displacement, as documents may be destroyed, damaged or 

confiscated while civil registry offices may cease to function, and 

their records may be destroyed or even intentionally targeted.  

                                                           
7- Internal Displacement Monitoring Centre (IDMC) and Norwegian Refugee Council (NRC), 

Global Report on Internal Displacement, (2018).  Geneva.  Available at: https://www.internal-

displacement.org/global-report/grid2018/ [accessed 18 February 2021]. 

8- IDMC and NRC, Global Report on Internal Displacement, (2019). Geneva.  Available at: 

https://www.internal-displacement.org/sites/default/files/publications/documents/2019-IDMC-

GRID.pdf [accessed 20 February 2021]. 

9- IDMC and NRC, Global Report on Internal Displacement, (2020).  Geneva. Available at: 

https://www.internal-displacement.org/global-report/grid2020/ [accessed 20 February 2021]. 

https://www.internal-displacement.org/global-report/grid2018/
https://www.internal-displacement.org/global-report/grid2018/
https://www.internal-displacement.org/sites/default/files/publications/documents/2019-IDMC-GRID.pdf
https://www.internal-displacement.org/sites/default/files/publications/documents/2019-IDMC-GRID.pdf
https://www.internal-displacement.org/global-report/grid2020/
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The article begins by providing a short account of how legal identity 

problems manifest themselves for IDPs through providing the 

conceptual definition, scope of their rights and the responsibility to 

protect them. A description is given of the extent of the problem and 

the consequences IDPs face due to a lack of legal identity. The 

article pays attention to the functioning of civil registry systems, and 

the issuance of civil status documentation such as birth certificates, 

marriage certificates, death certificates and identity cards. The 

article demonstrates the importance and instruments of facilitating 

the right of IDPs and returnees to access civil status documentation 

in light of the recent legislative developments in Syrian Arab 

Republic (Syria), especially the new Civil Status Law (CSL) No. 13 

of 2021 and the legislative decree No. 07 0f 2021 which provided 

exemptions from the fines of delayed civil events. It analyses the 

issue of legal identity in the Syrian displacement and return context; 

and highlights the important need to clarify how legal identity can 

best be guaranteed and protected.  

Methods: 

The objective of this article is to determine the impact of the new 

legislative developments in Syria on facilitating the access of IDPs 

and returnees to legal identity and civil documentation, as well as 

ensuring informed national response and further development of 

recommendations. The article will also provide an opportunity to 

share information on existing legal frameworks with a view to 

fostering improved support for durable solutions for IDPs and 

returnees. The article would specifically highlight initiatives and 

support provided on civil registration and documentation issues; 

discuss progress and achievements in civil 

registration/documentation; and identify possible gaps, and agree on 

next steps to better prepare for support to access civil registration 

and legal identity. 

The article draws upon international reports, statements and reports 

from UN field offices, the Office of the High Commissioner of 

Refugees (UNHCR) and organisation of whom are the Internal 

Displacement Monitoring Centre (IDMC) and Norwegian Refugee 

Council (NRC). The article also analyses the main two national 
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legal instruments: the new Civil Status Law No. 13 of 2021 and the 

legislative decree No. 07 of 2021.  

Questions explored in the article include: what is the interlink 

between displacement and access to legal identity? What is the legal 

framework applicable at the national and international levels? To 

what extent the recent national developments positively impact 

access to civil documentation?  

This article considered the evolution of civil registration and 

documentation as a human right under international law with 

particular focus being placed on the right to birth registration and 

the right to recognition as a person before the law in light of the 

international conventions.  As having a legal identity enables 

someone to hold other rights under law including nationality and to 

access basic services such as health and education. 

The article then maps how legal identity is protected under 

international law, in situations of displacement. It does this by 

setting out the key provisions relating to legal identity under 

international humanitarian law and international human rights law. 

Taking stock of this factual and legal analysis, the article ends by 

analysing why civil status documentation and legal identity is 

becoming so vital. The article concludes by suggesting how legal 

identity in situations of displacement and return can be protected 

and secured. 

Chapter One: Understanding legal identity and civil 

documentation in contexts of displacement: 

Civil registration is defined as the continuous, permanent, 

compulsory and universal recording of the occurrence and 

characteristics of vital events pertaining to the population, as 

provided through decree or regulation in accordance with the legal 

requirements in each country. As civil registration establishes the 

existence of a person under the law, it has been the fundamental 

means of conferring legal identity to an individual. Legal identity is 

thus defined as the basic characteristics of an individual‘s identity. 

For instance, name, sex, place and date of birth and family ties that 

are conferred through registration and the issuance of a certificate 
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by an authorised civil registration authority following the 

occurrence of a vital event such as birth, death, marriage or 

divorce.
10

 

The Syrian crisis has resulted in the closure and destruction of 

many civil registry offices. New births, marriages, divorces, and 

deaths are often not entered into official records, leaving IDPs 

without documents to prove these events took place. Since not 

all records are digitally preserved, loss or destruction of original 

documents can result in the permanent loss of this information. 

Lack of civil registration and documentation services caused by the 

disruption of governance structures has serious consequences for all 

Syrian nationals, and IDPs and returnees in particular, as access to 

civil registration and documentation is critical for the enjoyment of 

fundamental rights, and for return to the place of origin when IDPs 

and refugees of facilitating or limiting the enjoyment of basic 

human rights, such as the right to food, the right are willing to return 

to their place of residence and rebuild their lives. 

Section One: Defining internally displaced persons and 

responsibility for protecting them: 

The Guiding Principles on Internal Displacement (GPID) defines 

Internally displaced persons as "persons or groups of persons who 

have been forced or obliged to flee or to leave their homes or places 

of habitual residence, in particular as a result of or in order to avoid 

the effects of armed conflict, situations of generalized violence, 

violations of human rights or natural or human-made disasters, and 

who have not crossed an internationally recognized border." 
11

 

                                                           
10- United Nations Department of Economic and Social Affairs (2014), Principles and 

Recommendations for a Vital Statistics System, Version 03, available at: 

https://unstats.un.org/unsd/demographic/standmeth/principles/m19rev3en.pdf  [accessed 11 April 

2021]  

11- While the UN Guiding Principles on Internal Displacement are not legally binding, their 

authority has been recognized globally, particularly as they draw from international humanitarian 

and human rights law. The Africa Union in particular has codified the UN Guiding Principles on 

Internal Displacement with the 2009 Convention for the Protection and Assistance of Internally 

Displaced Persons in Africa (the so-called "Kampala Convention," preceded by the 2006 Great 

Lakes Protocol on the Protection and Assistance to Internally Displaced Persons). The UN High 

Commissioner for Refugees (UNHCR), Guiding Principles on Internal Displacement, 22 July 

1998, available at: https://www.refworld.org/docid/3c3da07f7.html  [accessed 03 March 2021]  

https://unstats.un.org/unsd/demographic/standmeth/principles/m19rev3en.pdf
https://www.refworld.org/docid/3c3da07f7.html
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Analysis shows that the UN cites ―armed conflict, situations of 

generalized violence, violations of human rights or natural or 

human-made disasters‖ as the causes of IDPs forced from their 

homes to another within an ―internationally recognized state 

border‖.  

The primary responsibility for protecting IDPs, and all persons 

within their own country, rests with the national authorities of the 

country. National responsibility is a core concept of any response to 

internal displacement. It is a fundamental operating principle of the 

international community and is routinely emphasized by 

governments themselves, as a function of their sovereignty.
12

 Yet, it 

is sometimes the very governments responsible for protecting and 

assisting their internally displaced populations that are unable or 

even unwilling to do so, and might even be directly involved in 

forcibly uprooting civilians. 
13

 

IDPs enjoy human rights that are articulated by international human 

rights instruments and customary law. In situations of armed 

conflict, moreover, they enjoy the same rights as other civilians to 

the various protections provided by international humanitarian law. 

Once persons have been displaced, they retain a broad range of 

economic, social, cultural, civil and political rights, including the 

right to basic humanitarian assistance, such as food, medicine, 

shelter, the right to be protected from physical violence, the right to 

education, freedom of movement and residence, political rights such 

as the right to participate in public affairs and the right to participate 

in economic activities.
14

 

                                                           
12- Global Protection Cluster (2010), Handbook for the Protection of Internally Displaced 

Persons, available at: https://www.refworld.org/docid/4790cbc02.html  [accessed 03 March 2021] 

13 Addressing Internal Displacement: Framework for National Responsibility, The Brookings 

Institution-Bern Project on Internal Displacement, 2005. Available at: 

https://www.brookings.edu/wp-

content/uploads/2016/06/04_national_responsibility_framework_Eng.pdf [accessed 04 March 

2021] 

14- The Guiding Principles on Internal Displacement compiles human rights and humanitarian law 

relevant to internally displaced persons. Further background are available at: 

https://www.ohchr.org/EN/Issues/IDPersons/Pages/Standards.aspx [accessed 04 March 2021] 

https://www.refworld.org/docid/4790cbc02.html
https://www.brookings.edu/wp-content/uploads/2016/06/04_national_responsibility_framework_Eng.pdf
https://www.brookings.edu/wp-content/uploads/2016/06/04_national_responsibility_framework_Eng.pdf
https://www.ohchr.org/EN/Issues/IDPersons/Pages/Standards.aspx
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Section Two: Relevance of IDPs issues to lack of civil 

registration and documentation 

IDPs are initially unable to replace personal documentation that was 

left behind, lost, destroyed, or confiscated in the conflict or disaster 

situation, or during fleeing their home.
15

 This can result in 

numerous issues, as such documents are often necessary to access 

basic services. The fact that IDPs may be unable to replace lost or 

destroyed personal documentation, even years after their initial 

displacement, impedes their ability to become self-sufficient (as 

such documents are essential to move freely, access social services, 

qualify for reconstruction or compensation funds, purchase or rent 

housing and land, enrol in school, and find employment in the 

formal labour market).
16

 

Many IDPs are not aware how to issue personal documents or how 

to replace their lost ones. Replacement of documentation is often 

difficult for a variety of reasons, one of which is the complex 

administrative procedures. Furthermore, some documents can only 

be obtained from the area in which the person is registered in the 

civil status record which could be sometimes inaccessible in some 

operational contexts. Many IDPs are facing challenges in the birth 

registration for reasons related to their unawareness about the 

importance of registration, negligence, lack of proper official 

documents needed for registration, or their inability to access areas 

where their civil records are located.
17

 

Section Three: Importance of legal identity revealed: 

Having a legal identity is a basic human right. It allows IDPs to 

travel, work, go to school, get married, confirm parentage, 

                                                           
15- Baker, H.M. (2019). Iraq: No documents, no future, available at: 

https://www.nrc.no/perspectives/2019/iraq-no-documents-no-future/ [accessed 07 March 2021] 

16- Tull, K. (2019). Civil Documentation for Internally Displaced Persons (IDPs) in Protracted 

Displacement. K4D Helpdesk Report. Brighton, UK: Institute of Development Studies. Available 

at: https://resourcecentre.savethechildren.net/library/civil-documentation-internally-displaces-

persons-idps-protracted-displacement [accessed 07 March 2021] 

17- UN High Commissioner for Refugees (UNHCR), Echoes From Syria Issue 1 - June 

2014, Protection Sector/issue 1, available at: 

https://www.refworld.org/docid/53a933434.html  [accessed 11 April 2021]  

https://www.nrc.no/perspectives/2019/iraq-no-documents-no-future/
https://resourcecentre.savethechildren.net/library/civil-documentation-internally-displaces-persons-idps-protracted-displacement
https://resourcecentre.savethechildren.net/library/civil-documentation-internally-displaces-persons-idps-protracted-displacement
https://www.refworld.org/docid/53a933434.html
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receive health care, access government services, vote, inherit, 

buy and sell property – nearly everything. While many take the 

right to a legal identity for granted through the issuance of birth 

certificates, national identity cards, passports, and other 

documents
18

. This reveals how crucial civil status documentation is 

for IDPs can be, in terms to freedom of movement, the right to 

marry and the right to register a child, to protect its legal identity. 

They also show how closely the lack or loss of civil status 

documentation is linked to a heightened risk of statelessness. It is 

very challenging for a person to establish legal identity and to 

acquire a nationality without an officially recognized birth 

certificate or equivalent birth registration documentation. Persons 

without birth registration documentation or who have not been 

registered may be denied access to essential services including 

education and healthcare; they can face early marriages; they may 

be more vulnerable to illegal adoption, military recruitment, child 

labour and trafficking. The lack of birth registration or the absence 

of documents does not, on its own, make a person stateless, but it 

creates a high risk that people will not be considered nationals by 

any state. 

Section Four: Mapping the legal framework on legal identity for 

IDPs and returnees: 

The right to be recognised as a person before the law is in all major 

international human rights instruments. The fact that Sustainable 

Development Goal (SDG) 16.9 states that by 2030 there should be 

‗legal identity for all‘ makes it extra important to explore the issue 

of legal identity in armed conflict.
19

 This goal starts from birth 

registration. This article demonstrates that there is much to be 

worked out, in terms of deciding how the problem can best be 
                                                           
18- Clutterbuck, M., Cunial, L., Barsanti, P., & Gewis, T. (2018). Establishing legal identity for 

displaced Syrians. Forced Migration Review. Available at 

https://www.fmreview.org/syria2018/clutterbuck-cunial-barsanti-gewis [accessed 11 March 2021] 

19- The Sustainable Development Goals (SDGs), also known as the Global Goals, were adopted 

by all United Nations Member States in 2015 as a universal call to action to end poverty, protect 

the planet and ensure that all people enjoy peace and prosperity by 2030. The 17 SDGs are 

integrated—that is, they recognize that action in one area will affect outcomes in others, and that 

development must balance social, economic and environmental sustainability, at: 

https://sdgs.un.org/goals [accessed 21 April 2021] 

https://www.fmreview.org/syria2018/clutterbuck-cunial-barsanti-gewis
https://sdgs.un.org/goals
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solved in crisis-affected environments. Any solution must be 

delivered in a manner that not only provides everyone with a legal 

identity at birth but that is sensitive to the more multidimensional 

aspects of legal identity that accompany an individual through their 

life.
20

 

Every child has the right under international law to be registered at 

birth, as States have a duty to register all births that occur in their 

territory. This obligation on States is established by widely ratified 

international human rights treaties, including the International 

Covenant on Civil and Political Rights
21

 and the Convention on 

the Rights of the Child
22

. Both require States to proceed with 

registration immediately after birth and without discrimination of 

any kind, irrespective of the child‘s legal status or that of the 

parents.
23

 The Universal Declaration of Human Rights affirms 

the right of every individual to recognition as a person before the 

law, which is linked to legal identity and established, inter alia, 

through registration of birth.
24

 Birth registration is also essential to 

the implementation of safeguards for children who would otherwise 

be stateless, including the safeguards contained in the 1961 

Convention on the Reduction of Statelessness.
25

 The principles of 

                                                           
20- Op.Cit. Tull, K. (2019). Civil Documentation for Internally Displaced Persons (IDPs) in 

Protracted Displacement. P.04. 

21- International Covenant on Civil and Political Rights (ICCPR), Article 24(2); Convention on 

the Rights of the Child, Article 7(1). See also, UN Human Rights Committee, CCPR General 

Comment No. 17: Article 24 (Rights of the Child), 7 April 1989, at: 

http://www.refworld.org/docid/45139b464.html ; and UNHCR, Conclusion on civil registration 

No. 111, 2013 (17 October 2013), at: http://www.refworld.org/docid/525f8ba64.html [accessed 17 

April 2021] 
22- UN General Assembly, Convention on the Rights of the Child, 20 November 1989, United 

Nations, Treaty Series, vol. 1577, p. 3, available at: 

https://www.refworld.org/docid/3ae6b38f0.html [accessed 23 April 2021] 

23- UN Human Rights Committee, General Comment 17 on Article 24 (Rights of the Child), 7 

April 1989, at: http://www.refworld.org/docid/45139b464.html [accessed 18 April 2021] 

24- The UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 

A (III), available at: https://www.refworld.org/docid/3ae6b3712c.html [accessed 23 April 2021] 

25- UN General Assembly, Convention on the Reduction of Statelessness, 30 August 1961, United 

Nations, Treaty Series, vol. 989, p. 175, available at: 

https://www.refworld.org/docid/3ae6b39620.html  [accessed 23 April 2021] and Article 7(2) of 

the Convention on the Rights of the Child also requires State parties to ensure the implementation 

of a child‘s right to birth registration and to a nationality, in particular where the child would 

otherwise be stateless. See also UNHCR, Guidelines on Statelessness No. 4: Ensuring Every 

http://www.refworld.org/docid/45139b464.html
http://www.refworld.org/docid/525f8ba64.html
https://www.refworld.org/docid/3ae6b38f0.html
http://www.refworld.org/docid/45139b464.html
https://www.refworld.org/docid/3ae6b3712c.html
https://www.refworld.org/docid/3ae6b39620.html
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equality and non-discrimination are central to the implementation of 

universal birth registration because children who are vulnerable and 

marginalized are also more likely to be unregistered.
26

  The UN 

Committee on the Rights of the Child has formulated simple birth 

registration standards for securing the registration of all children: a 

universal, well-managed registration system that is accessible to all 

and free of charge.
27

 

The UN Committee on the Rights of the Child has also 

emphasized the ‗importance of facilitating late registration of birth 

and ensuring that children who have not been registered have equal 

access to health care, protection, education and other social 

services‘.
28

 This obligation is further outlined in the Guiding 

Principles on Internal Displacement. It requires States to facilitate 

the issuance of new documents or the replacement of documents 

lost during displacement without imposing unreasonable conditions, 

such as the return to the area of habitual residence in order to obtain 

these or other required documents. The documents listed include 

those needed for the enjoyment of civil and political rights, 

protection against arbitrary arrest and detention, freedom of 

                                                                                                                                               
Child‘s Right to Acquire a Nationality through Articles 1-4 of the 1961 Convention on the 

Reduction of Statelessness (21 December 2012), HCR/GS/12/04, at: 

http://www.refworld.org/docid/50d460c72.html [accessed 21 April 2021] 

26- Office of the UN High Commissioner for Human Rights (OHCHR), Strengthening policies 

and programmes for universal birth registration and vital statistics development, A/HRC/33/22, 

2016, at: http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/33/22 [accessed 21 April 2021] 

27- UN Committee on the Rights of the Child (CRC), General Comment No. 7 (2005): 

Implementing Child Rights in Early Childhood, 20 September 2006, CRC/C/GC/7/Rev.1, para. 25, 

at: http://www.refworld.org/docid/460bc5a62.html [accessed 21 April 2021] 

28- CRC, General Comment No. 7 (2005): Implementing Child Rights in Early Childhood, 20 

September 2006, CRC/C/GC/7/Rev.1, para. 25, at: 

http://www.refworld.org/docid/460bc5a62.html. See also: UN Human Rights Council (HRC), 

Birth registration and the right of everyone to recognition everywhere as a person before the law: 

resolution adopted by the Human Rights Council, 24 March 2017, A/HRC/RES/34/15, at: 

http://goo.gl/NeAgN3 ; HRC, Birth registration and the right of everyone to recognition 

everywhere as a person before the law: Report of the Office of the United Nations High 

Commissioner for Human Rights, 17 June 2014, A/HRC/27/22, at: 

http://www.refworld.org/docid/53ff324e4.html ; HRC, The right to a nationality: women‘s equal 

nationality rights in law and in practice: resolution adopted by the Human Rights Council, 18 July 

2016, A/HRC/RES/32/7, para. 8, at: http://www.refworld.org/docid/57e910044.html ; HRC, 

Strengthening policies and programmes for universal birth registration and vital statistics 

development, 1 July 2016, A/HRC/33/22, at: http://www.refworld.org/docid/57e13b2a4.html 

[accessed 22 April 2021] 

http://www.refworld.org/docid/50d460c72.html
http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/33/22
http://www.refworld.org/docid/460bc5a62.html
http://www.refworld.org/docid/460bc5a62.html
http://goo.gl/NeAgN3
http://www.refworld.org/docid/53ff324e4.html
http://www.refworld.org/docid/57e910044.html
http://www.refworld.org/docid/57e13b2a4.html
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movement, and the right to vote, as well as economic, social and 

cultural rights, including education, adequate housing, and health 

care.
29

 

Registration of births is a constitutional and legal duty and the right 

of the new-born. The 2012 Constitution of the Syrian Arab 

Republic affirms that the State has the duty to protect children, as 

stipulated in article 20, paragraph 2, of the Constitution: ―The state 

protects and encourages marriage, works to remove the physical and 

social obstacles that hinder it, protects motherhood and childhood, 

cares for young people and provides them with the conditions to 

develop their talents‖. Syria also acceded to the International 

Covenant on Civil and Political Rights in 1969 and entered it into 

force in 1976.
30

 Moreover, Article 12 of the Covenant stipulates that 

everyone lawfully within the territory of a State shall, within that 

territory, have the right to liberty of movement and freedom to 

choose his/her residence and shall be free to leave any country, 

including his/her own.
31

 Civil registration and documentation, 

have a legal dimension fully enshrined in national law and 

international instruments ratified by the Syrian Arab Republic
32

 

as well as in other recognized compilations of legal principles.
33

 

The Syrian Civil Status Law—Legislative Decree No. 26 of 2007, 

                                                           
29- Principle 20 of GPID, at: https://www.refworld.org/docid/3c3da07f7.html  [accessed 03 March 

2021]  

30- OHCHR, UN Treaty Body Database, Ratification Status for Syrian Arab Republic, at: 

https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?CountryID=170&Lang=

EN [accessed 23 April 2021] 

31- Article 4 of the same Covenant stipulates that in time of public emergency which threatens the 

life of the nation and the existence of which is officially proclaimed, the State Parties to the 

present Covenant may take measures derogating from their obligations under the present Covenant 

to the extent strictly required by the exigencies of the situation, provided that such measures are 

not inconsistent with their obligations under international law and do not involve discrimination 

solely on the ground of race, color, sex, language, religion or social origin, at: 

https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx [accessed 22 April 2021] 

32- Date of ratification: Convention on the Rights of the Child (15 July 1993), International 

Covenant on Civil and Political Rights (21 April 1969), Convention for the Elimination of 

Discrimination Against Women (28 March 2003).  

33- Key rights include the right of all human beings to recognition as a person before the law; the 

right of all children to a name, identity, birth registration and nationality; the right of children to 

know and be cared for by their parents; the right of women to enter into marriage only with their 

free and full consent; and, more broadly, the right of all persons to family life and family unity. 

https://www.refworld.org/docid/3c3da07f7.html
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?CountryID=170&Lang=EN
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?CountryID=170&Lang=EN
https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
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as amended by Law 20/2011, Decree 69/2012, Decree 70/2012, 

Law 24/2015 and Law 4/2017 and recently was replaced by Law 

No. 13 of 2021 outlines the roles and responsibilities of the civil 

registry, the key procedures for obtaining a birth certificates, death 

certificates, family booklets as well as the required national identity 

card. The second chapter will analyse the new civil status law No. 

13 of 2021 as well as the legislative decree No. 07 of 2021 

considering their impact on enhancing access to legal identity and 

civil documentation in the Syrian context. 

Chapter Two: Impact analysis of the national legal 

developments to facilitate access to legal identity:  

The Directorate of Civil Affairs in the Ministry of Interior in the 

Syrian Arab republic is the authority in charge of the registration of 

birth, death, marriage, divorce and the correction of records, in 

addition to issuing identity cards and family booklets for Syrian 

nationals. The Civil Registry Centre shall register the citizens‘ 

records electronically and add to them the newly occurring civil 

status events, whether occurring inside the State or abroad, and 

provide documents thereof; and provide personal identification 

cards and family booklets to the citizens in accordance with the 

provisions of this Law. The civil records of the civil registry shall 

have legal probative value and shall serve as a source of population 

statistics of all forms. During the displacement and return context, 

the main legal concerns include, but are not limited to the issuance 

of identity cards and family booklets, lineage and marriage 

authentication, birth registration and housing, land and property 

(HLP) issues including property registration and seeking damages. 

This chapter highlights the impact of the national legal 

developments for IDPs and returnees to access to civil 

documentation and legal identity. Reference will be made to the 

Legislative Decree No. 07 of 2021 which provided exemptions from 

fees and fines for delayed civil events. The new Syrian Civil Status 

Law No. 13 of 52 March 2021 will be touched upon. 

Section One: Exemption of delayed civil fines, Legislative 

Decree No. 7 of 2021 
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On 11 April 2021, the Syrian president  Bashar Al-Asad issued the 

Legislative Decree No. 07 of 2021 which read as:‖ Syrian citizens, 

and the like, who have delayed registering civil status events, or 

obtaining the national identity card or the family booklet shall be 

exempted from the fees and fines provided for in the legislative 

decree No. 13 of 2021. This legislative decree shall be in force for 

six months as of its effective date‖.
34

 

Analysing the legislative decree No. 07 of 2021, it exempts from the 

financial burden on Syrian nationals whether they are inside Syria 

or abroad, and those registered Palestinians  inside Syria, to obtain 

the identity and family cards and recording their civil status 

incidents considering the fact that it is possible that nationals IDPs 

may have refrained from registering the civil incidents (birth, death 

or marriage) as a result of his financial hardship. For instance, the 

fine for delay in obtaining the family and personal cards is estimated 

at 7,000 SP, and that the fine for delaying the registration of the 

event, whether it is ―birth, death, marriage or divorce‖ ranges from 

5,000 to 20,000 SP. All these fines are included in the exemption 

decree. The decree will be implemented directly after its publication 

in the official gazette, and then it will be circulated to all 

directorates and centers of the civil registry.
35

 As of writing this 

paper, the executive orders have not been issued yet. This legislative 

decree shall be in force for six months as of its effective date‖.
36

 

The legislative decree No. 07 of 2021 is not the first step taken by 

the Syrian authorities to facilitate IDPs access to civil 

documentation and legal identity. It builds upon the Legislative 

Decree (LD) No. 11 of 02 July 2019 issued by the Syrian president 

Bashar Al-Asad related to exemption of fines and fee for the IDPs 

                                                           
34- Article 01 of the Legislative Decree No. 07 of 2021, available at: 

https://www.sana.sy/?p=1357264 [accessed 31 April 2021]  

35- The Head of Civil Affairs Directorate confirmed that pointed out that any citizen, or the like, 

can be directly exempted from the fines upon approaching the civil registry to register the civil 

incident that she/he was late in registering, indicating that the decree includes Syrian citizens, 

whether in Syria or abroad, including  those of similar status, i.e. registered Palestinians. Al-Watan 

Newspaper, Issue No. 3457, 11 April 2021, available at: https://alwatan.sy/archives/254452 

[accessed 31 April 2021] 

36- Article 01 of the Legislative Decree No. 07 of 2021. 

https://www.sana.sy/?p=1357264
https://alwatan.sy/archives/254452
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as well as for the returnees for one year from July 2019 until July 

2020.
37

 The executive orders issued under decision No. 308 of July 

2019 by the Minister of Interior indicated that Syrian citizens, and 

the like, who have delayed registering civil status events, or 

obtaining the national ID card or the family booklet shall be 

exempted from the fees and fines based on the following criteria: 

1-The citizen shall be originating from the areas that have been 

subjected to terrorist acts. Such areas shall be determined by the 

Central Administration of Civil Affairs. Or from citizens who have 

been displaced in or out the Syrian Arab Republic. The case of 

internal displacement shall be proved by residence permit ‗Sanad 

Iqama‘ or police investigations\ police report. The external 

displacement is confirmed by a departure statement issued by the 

Immigration and Passports Department, a passport, police 

investigations\ police report or the receipt of civil status documents 

from outside the country. 

2-The civil events covered by the provisions of this decree shall take 

place after the date of 15/03/2011. 

3-The due date of the personal or family card shall be after the date 

of 15\03 \2011. 

The executive orders stated that the required documents to prove the 

civil event or obtain a personal or family card shall be submitted in 

accordance with the applicable legal procedures. It also stated that 

the provisions of this decree shall be applied to the Palestinian 

Arabs registered in the General Authority for Palestinian Arab 

Refugees in Syria, with regards to the above-mentioned principles. 

To quantify the impact of this legislative decree, it applies to the 

whole Syrian territories. For instance, it includes areas in Rural 

                                                           
37- Article 01 of the Legislative Decree No. 11 of 2019 read as: ―Syrian citizens, and the like, who 

have delayed registering civil status events, or obtaining the national ID card or the family booklet 

shall be exempted from the fees and fines provided for in LD No. 26 of 12 April 2007 if the delay 

was due to their areas being subject to terrorist acts, or their displacement in/out of the Syrian Arab 

Republic caused by such terrorist acts‖. The full text is available at:  

http://www.sana.sy/?p=972031  [accessed 31 April 2021] 

http://www.sana.sy/?p=972031
http://www.sana.sy/?p=972031
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Damascus in 21 districts and 08 areas in Damascus to be exempted 

from fines and fees.
38

 

Section Two: the new Civil Status Law, law No. 13 of 2021 

On 25 March 2021, the Syrian president issued Law No. 13 of 2021; 

the new Civil Status Law to replace the Civil Status Law 

promulgated by Legislative Decree No. 26 of 2007 and its 

amendments.
39

 The new law includes fundamental amendments that 

will contribute to the development of civil status work in line with 

the automation system, improve the quality of services, simplify 

procedures and shorten them in a faster time, and in the easiest way 

to reduce the effort and costs. The new law provides for an 

electronic compilation of personal data pertaining to the civil status 

of citizens, expatriates and residents along with their national 

numbers.
40

 The digital nature of the Civil Registry database means 

that the national numbers of citizens and residents will result in less 

chances of mistaken identities due to similar names and the ability 

to submit recordable data at any respective center in Syria wherever 

convenient. In practical terms, Syrian citizens including IDPs are no 

longer required to return to their home province to file registration 

papers or request services from the Civil Registry but rather can 

visit any such center nearest to them to carry out such procedures, 

which is a stark departure from previous practices.
41

 Following the 

                                                           
38- The researcher has only been permitted to read the areas at the premises of the Civil Registry 

Department. A case in point is the included areas in Damascus and Rural Damascus. The areas 

subject to terrorist acts in Damascus are: Jubar, Qabboun, Barzeh, Al-Qadam, Al-Tadamoun, Al-

Abaseein and karajat Al-bolman and Yarmouk camp.in Rural Damascus, there are 21 Districts\ 

Civil Registry Departments which are: Al Tal, Harasta, Dummier, Harran Al-Awameed, Al-

Nashabieh, az-Zabadani, Ain Al-Fijeh, Madaya, Jirud, Ma‘loula, Al-Rhaiba, Daraya, Al-Hajar Al-

Aswad, Yabroud, Al-Haramoun, Sa‘sa, Kafar Batna, Muliha, Babila, Qudsaya and Arbin. A total 

of 114 City, sub districts and communities are included within these districts. 

39- Civil Status Law No. 13 of 2021 is available at: http://www.sana.sy/?p=1344988 [accessed 32 

April 2021] 

40- Article 01 of Law No. 13 stated that: ―the One Civil Status Office of Syria (OCSOS) is the 

database comprising the information of all the State citizens, in which their events shall be 

registered wherever they occur, and a citizen shall be represented by a single record identified by 

his/her national number. It shall also include the events occurring to non-Syrians on the State 

territory‖. 

41- Article 15 of Law No. 07 stated that: ―When a citizen‘s civil status event occurs inside the 

State territory, the documents proving the occurrence of the event are to be provided to any civil 

registry center which shall register the event immediately‖. 

http://www.sana.sy/?p=1344988
http://www.sana.sy/?p=1344988
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displacement, it has become impractical and costly for many 

citizens to travel to their home provinces for such administrative 

processes. But the appropriate use of technology is determined by 

the environment in which it is being utilised. The use of any 

technology cannot be dissociated from concerns over adequate 

infrastructure, energy supply, and sustainability as well as growing 

concerns over security, scalability, and privacy. Hence, focus needs 

to be given on supporting the State with restoring basic necessities 

such as stabilising the conflict situation, providing life-saving 

services and building the minimum infrastructure, before 

technological solutions can prove to be the most beneficial or 

sustained.
42

 Some positive steps have been taken to address 

documentation issues. A legal aid programme funded by the Office 

of the United Nations High Commissioner for Refugees (UNHCR) 

includes counselling and assistance on documentation and 

registration issues. It also supports the technical rehabilitation of 

damaged civil registry centers and departments in affected areas 

during the crisis.
43

 Measures to raise awareness of the importance of 

personal status documentation and existing procedures and build the 

capacities of local non-governmental organizations to provide 

internally displaced persons with technical assistance and legal 

advice have also been important. 

The new civil status law also reaffirms that the civil registry may be 

transferred to other safe locations subject to the Minister‘s approval 

upon a request by the Central Administration and under its 

supervision. This is in the event that the civil registry, its software 

or its backups are at risk of loss/damage due to disturbances, war, 

natural disasters or state of emergency. The Central Administration 
                                                           
42- In emergency situations, such as conflict, displacement or public health emergencies, 

establishing reliable and resilient civil registration and identity systems can prove to be 

challenging and call for specific coordination and collaboration with the State and partner 

organisations to improve the systems and services in place and prevent situations of statelessness. 

Sandra Sfeir (2019), Civil Registration and Legal Identity in Humanitarian Settings, London 

School of Economics and Political Sciences. Available at: 

https://blogs.lse.ac.uk/mec/2019/05/03/civil-registration-and-legal-identity-in-humanitarian-

settings/ [accessed 18 April 2021] 

43- UNHCR (2019). Global Report, at: 

https://reporting.unhcr.org/sites/default/files/gr2019/pdf/GR2019_English_Full_lowres.pdf#_ga=2

.90002395.1934537385.1619166703-600627513.1612292315 [accessed 22 April 2021] 

https://blogs.lse.ac.uk/mec/2019/05/03/civil-registration-and-legal-identity-in-humanitarian-settings/
https://blogs.lse.ac.uk/mec/2019/05/03/civil-registration-and-legal-identity-in-humanitarian-settings/
https://reporting.unhcr.org/sites/default/files/gr2019/pdf/GR2019_English_Full_lowres.pdf#_ga=2.90002395.1934537385.1619166703-600627513.1612292315
https://reporting.unhcr.org/sites/default/files/gr2019/pdf/GR2019_English_Full_lowres.pdf#_ga=2.90002395.1934537385.1619166703-600627513.1612292315
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must also take the necessary measures to keep the computerized 

work active and reliable during emergencies.
44

 In the event that the 

civil registers are lost or damaged, or the written/computerized 

records are deemed void for any procedural or technical reason, the 

most recent backup shall be referred to, subject to the Minister‘s 

approval, and the lost data shall be re-recorded.
45

 The new civil 

status law states that the informant must provide a certificate 

proving its occurrence of any civil event along with its documents 

within three months as of the event‘s occurrence if it occurs inside 

the country. This amendment will help IDPs access civil registries at 

the nearest to avoid any financial fines in case they faced hardship 

to register the civil event within the previously stipulated period of 

30 days
46

. 

Among the amendments several new procedural elements were 

introduced, which are likely to facilitate access to regular civil 

documentation by Syrian citizens within and outside the country. 

Such amendments include, inter alia, the possibility for a broader 

range of family members being able to request copies of civil 

documents for Syrians unable to access civil registries
47

; and the 

clarification that wives, single adult children, legal custodians  and 

their  Legal representatives are entitled to obtain replacement family 

booklets.
48

 This amendment aims to respond to the needs that 

emerged during the crisis, when the owner of the family booklet is 

                                                           
44- Article 09 of Civil Status Law No. 13 of 2021.  

45- Article 10 of Civil Status Law No. 13 of 2021 

46- Article 14 of Civil Status Law No. 13 of 2021. It is worth mentioned that article 14 of the 

cancelled civil status law No. 26 of 2007 (cancelled) stated that: ―civil status event occurring 

inside Syria are to be reported within 30 days; whereas such event occurring outside Syria shall be 

reported within 90 days of the event‖. 

47- Article 22 of Civil Status Law No. 13 of 2021stated that: ―The subject of a certain record may 

request from the head of Centre to have any relevant civil status documents provided to him/her or 

to his/her ascendants, descendants, spouse, siblings and their families, i.e. their spouses and 

children, or to the legal representative. Official entities shall also be entitled to such right‖. 

48- Article 56 of Civil Status Law No. 13 of 2021 stated that: ―A. Each of the following shall have 

the right to a first-time family booklet or a replacement due to loss/damage: The husband or the 

wife; Single adult children, if both parents are dead or absent due to travel or imprisonment, or the 

father is dead and the mother has remarried, or the mother had been divorced before the father 

died; The legal custodian, if there are no single adult children, and in accordance with Item (2) of 

this Clause. Legal representatives of the persons indicated in Clauses (A) and (B) may take the 

necessary measures to receive the family booklet on their behalf‖. 
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not available due to their death, disappearance or flight abroad but 

the wife or the legal custodian of the children (e.g. an uncle or 

grandparents). Additionally, the amendments mention the wife 

explicitly, which is important as in the past, it was up to the official 

in the registry department to accept their application.   

Additional positive amendment is that the new civil status law 

abolished the rule determined by article 61 of Law 26 of 2007 

which determined that replacements for family booklets will only be 

issued once a year, irrespective of the circumstances of the case, 

affecting those being multiply displaced in short periods with a 

heightened risk of losing civil documentation. As per the new civil 

status law, it is possible to obtain a replacement for the family 

booklet more than once a year.
49

 The new civil status law 

considered the fact that any households lose or incur damages to 

their family booklets more than once a year due to multiple 

displacements. With the new amendment, many displaced 

households will be able to access official services or benefit from 

humanitarian assistance, as such documentation is required by 

various humanitarian actors.
50

 The law requested every Syrian Arab 

citizen, male or female, who has completed fourteen years of age, 

must obtain a personal identification card from any civil registry 

centre in the State within one year of completing the 

aforementioned age. The new amendment will facilitate IDPs access 

to legal identity at the nearest civil registry available where they are 

living instead of the costly travel to their original civil registry 

where their civil records were first registered.
51

 In the event of 

damage/loss of a personal identification card, or 

correction/amendment to any of its information in the civil registry, 

                                                           
49- Article 61 of Law 04 of 2017 stated that: ―The replacement of a lost/damaged family booklet 

will be issued only once a year‖. 

50- Attention shall pe paid to the fact that Article 68 of Law No. 13 of 2021 stated that a penalty of 

one to six months‘ imprisonment, or a fine of SYP 200,000 (two hundred thousand Syrian pounds) 

shall apply to anyone who keeps his/her family booklet after having claimed it lost and obtained a 

replacement; uses his/her family booklet in a manner contrary to reality after correcting or 

amending its information in the civil registry and before adding the changes to it. 

51- Article 49 of Civil Status Law No. 13 of 2021. Once the identity card obtained, a valid 

personal identification card shall be deemed legal evidence of its holder‘s identity, and he/she must 

have it on him/her at all times and present it to the public authorities when required. 
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its holder shall be required to apply for a replacement within thirty 

days as of the date of correction, amendment, damage or loss. 

The new civil status law also facilitates the civil registration process 

of Maktoom persons who are any person whose father or both 

parents are registered in the State civil records, or descends 

originally from the State, but has not been registered within the set 

registration deadline.
52

 The new mechanism provided by Law No. 

13 is that any correction or amendment of civil status records shall 

only be made upon a final court ruling. The civil magistrates‘ court 

shall consider motions of correction and amendment. The court 

hearing the case shall request from the concerned directorate to 

delegate a representative to attend the hearing.
53

 Under this 

amendment, any civil magistrates‘ court will be competent for the 

judicial procedures instead of the court of the original civil record 

which might be in another district or governorate. 

On the other hand, the new law reviewed the levels of 

administrative fees and fines for non-compliance with application 

deadlines for identity cards and family booklets. It is feared that 

Increasing their financial burden through such significantly 

increased fees and fines will lead to even greater exposure to risks 

associated with the lack of civil documentation and related 

vulnerabilities. It can be recognized that the increases are aimed at 

motivating the population to adhere more strictly to the deadlines, 

thereby addressing a situation where many persons are without such 

documentation.  Similarly, fines for delayed registration of civil 

status events have seen significant increases, including the increase 

for delayed child registration.
54

 For this reason, the legislative 

decree No. 07 was issued on 11 April 2021 to provide exemption 

from fees and fines provided for in the legislative decree No. 13 of 

                                                           
52- Article 01 of Civil Status Law No. 13 of 2021. 

53 Article 44 of Civil Status Law No. 13 of 2021. 

54- Article 61 of Civil Status Law No. 13 of 2021 stated that: ―A fine shall be imposed for failure 

to report the occurrence of a civil status event as follows: SYP 5,000 (five thousand Syrian 

pounds) for failure to report within the deadline set forth in Article (14) of this Law; SYP 15,000 

(fifteen thousand Syrian pounds) for failure to report within a year of occurrence of the event; SYP 

20,000 (twenty thousand Syrian pounds) if a maktoom fails to apply for registration within a year 

of reaching the age of majority. 
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2021 withing a period of six months. The exemption is initially 

provided for all nationals inside and outside Syria irrespective of the 

original civil record.  

Conclusion: 

This article has shown that legal identity shall be understood as a 

humanitarian necessity – like food and water. Solutions must start 

with recognition of the fundamental importance of the right to a 

legal identity, continue with an understanding as to why some 

displaced persons have been unable to obtain such 

documentation, and conclude with practical steps and measures 

to assist displaced persons and returnees to obtain such vital 

documentation in full compliance with the national and 

international law. It demonstrates the cascading problems that can 

stem from a lack of legal identity including including housing, land 

and property (HLP) rights. The article has also explored that the 

long-term risk is that missing, expired or incomplete 

documentation could become a significant obstacle to return and 

other durable solutions.  

The article also highlighted the positive impact of the recent 

national legal developments to enhance access to legal identity. 

Introduction of digital systems by Law No. 13 of 2021 would surely 

take some pressure off nationals to keep their own legal identity 

safe, for the duration of their lifetime. Yet it is important not to 

move too swiftly in this direction because digitalized systems also 

bring problems associated with data privacy and technical 

infrastructure, and these too would likely to become more profound 

in times of crises. On the other hand, the impact of the legislative 

decree No. 07 of 2021 is highly recognised in enhancing IDPs and 

returnees‘ access to civil documentation through the provision of 

exemption from fines and fees within a period of six month of its 

force. The distinguished point is the general text of this legal 

instrument which makes it applicable to all Syrian nationals in Syria 

and abroad irrespective of the original civil record. The article 

concluded with the need to enhance the concerted and coordinated 

effort by all stakeholders to facilitate the widespread 

confirmation of the legal identity of IDPs and returnees, allow 
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them to access their basic rights and entitlements, support the 

national authorities in civil registration including through 

restoration of national civil registration systems to facilitate the 

rapid and affordable issuance of legal identity documents. 
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حقوق الإسكان والأراضي والملكية للنساء  تحديات
 : إطار تحليليالسوريات النازحات والعائدات

2الدكتور أحمد اسماعيل 1الدكتور سنان عمار 3محمد إقبال أنق   
 

 الممخص
تتعمق حقوق الإسكان والأراضي والممكية بالحصول عمى منزل آمن بعيداً عن الخوف من 
الإخلاء القسري؛ أي مكان يوفر المأوى والأمان والقدرة عمى تأمين سبل العيش. لقد أدى النزوح 
الداخمي إلى زيادة نقاط الضعف الموجودة اصلًا لدى النساء من حيث تممك الأراضي وسواها. 

المقالة في مدى تمتع النساء السوريات النازحات والعائدات بالحق في الإسكان  تبحث هذه
والأراضي والممكية. كما تمقي الضوء عمى الأساس القانوني والمعياري الذي يدعم حقوق الإسكان 

النساء تشير النتائج إلى تمتع والأراضي والممكية لمنساء، عمى المستويين الوطني والدولي. 
في ظل  الإسكان والأراضي والممكيةمن حقوق  واسعة مجموعةبنازحات والعائدات السوريات ال

قيود قانونية عمى وصول المرأة إلى الأرض.  أيضاً  مزيج من الأوضاع القانونية والعرفية. لا توجد
رغم ذلك، لا تزال ممكية المرأة للأراضي منخفضة لمغاية، حيث يمتمك الرجال الغالبية العظمى 

 ،العمل عمى ثلاثة مستويات: التعامل مع السمطات ذات الصمة ةالمقال توصيي. من الأراض
 الإسكان والأراضي والممكية لمنساء أن حقوق ببيان المفالة وصانعي السياسات. وتختتم ،والمجتمع

 .بالغة الأهمية، وأن مرحمة إعادة الإعمار تحتاج إلى منظور جنساني لدعم تمكين المرأة
 

 :المفتاحيةالكلمات 

 ، النزوح الداخلي.حقوق الإسكاى والأراضي والولكيةة، /عائد، النساءالنازحوى داخلياً، 

 

 

 

                                                           
 طالب دكتوراه في القانوى العام، قسن القانوى العام، كلية الحقوق، جاهعة دهشق. -1

 الأستاذ الوساعد في القانوى العام، قسن القانوى العام، كلية الحقوق، جاهعة دهشق. -2

 الأستاذ الوساعد في القانوى العام، قسن القانوى العام، كلية الحقوق، جاهعة دهشق. -3
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Abstract 

Housing, land and property (HLP) rights are about having a 

home, free from the fear of forced eviction; a place that offers 

shelter, safety and the ability to secure a livelihood. 

Displacement has increased the existing vulnerabilities that 

women face in terms of land titling and ownership. This article 

examines the extent to which Syrian displaced and returnee 

women enjoy access to housing, land, and property (HLP) rights. 

It also highlights the legal and normative legal basis at the 

national and international levels which supports women‘s HLP 

rights. found that displaced and returnee Syrian women do have 

a range of HLP rights under the mix of statutory and customary 

situations. There are no legal restrictions on women‘s access to 

land. Though, women‘s land ownership remains very low, with 

the great majority of land owned by men. The article suggests 

working at three levels: engaging with the relevant authorities, 

the community and the policy makers. It concludes by saying 

that women‘s HLP rights are very critical, and the reconstruction 

phase needs to have such gender perspective to support women 

empowerment. 

Key words: Internally displaced persons, IDPs, returnee, women, 

Housing, Land and Property rights, HLP, internal displacement. 
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Introduction: 

The impact of the prolonged crisis on people, services and access 

during the course of 2020 has led to a 21 per cent increase in the 

number of Syrians in need of humanitarian assistance, from 11 

million in 2020 to 13.4 million in out of 17.5 million estimated to be 

the total population of Syria according to the Humanitarian Needs 

Overview (HNO) for 2021. Internally Displaced Persons (IDPs) 

constitute half of all people in humanitarian need in Syria in 2021 of 

whom women are over than 50 per cent
 7

 

The right to Housing, Land and Property (HLP) refers to the totality 

of possible entitlements. This means women have legal rights in, 

access to and control over land, housing and property. ―Legal rights 

in land, housing and property‖ broadly refers to security of tenure, 

that is, rights to own, lease, rent, mortgage or dwell on land, housing 

and property and the right not to be forcibly evicted.
8
 The 

challenges to HLP rights that women already faced in Syria prior to 

2011 have been exacerbated by the crisis. Returnee and displaced 

women often lack the necessary documents to claim their rights, 

such as death certificates or marriage contracts needed for 

inheritance or engaging formal procedures to claim land or property 

rights. This may be the result of damage or loss of official 

documents. 

In the context of this article, "women" refers to single, married, 

divorced, and widowed regardless of any race, class, ability, age, 

etc. This paper assumes that ―women‘s HLP rights‖ must be 

―independent‖ rights, that is, ―rights that are formally untied to male 

ownership. On the other hand, the term "land" in this article refers 

                                                           
7- United Nations Office for the Coordination of Humanitarian Affairs. (2021). Needs and 

Response Summary. Available at: 

https://reliefweb.int/sites/reliefweb.int/files/resources/syria_2021_humanitarian_needs_overview.p

df (accessed 30 May 2021). 

8- Bina Agarwal. (1994). A Field of One’s Own: Gender and Land Rights in South Asia. 

Cambridge: University of Cambridge. Available at: https://genderandsecurity.org/projects-

resources/research/field-ones-own-gender-and-land-rights-south-asia (accessed 05 June 2021). 

https://reliefweb.int/sites/reliefweb.int/files/resources/syria_2021_humanitarian_needs_overview.pdf
https://reliefweb.int/sites/reliefweb.int/files/resources/syria_2021_humanitarian_needs_overview.pdf
https://genderandsecurity.org/projects-resources/research/field-ones-own-gender-and-land-rights-south-asia
https://genderandsecurity.org/projects-resources/research/field-ones-own-gender-and-land-rights-south-asia
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to all land whether it is agricultural, inherited, arable, leased, 

occupied, unoccupied, etc. The property‖ refers to immovable 

property. The term ―housing‖ is used as it has been defined in 

international human rights law and refers to a physical structure in 

which people can reside, as well as the attributes required in order 

for housing to be adequate.
9
 This article begins with the legal 

framework that protects women‘s HLP rights at the national and 

international level. It then examines the challenges women face in 

claiming their HLP rights. The article also reflects on the legal 

assistance provided for women to access HLP rights. Findings 

indicated that while Islamic jurisprudence and the legal system in 

Syria provide no barriers for women to access to, use of and control 

over land – and housing, social norms and traditions often stand as 

obstacles to the legal rights when it comes to women‘s HLP rights. 

Objective: 

The objective of this article is to enhance the awareness and 

understanding of the Syrian HLP rights framework and regulation 

from the gender perspective, and help to identify main barriers and 

obstacles, and prospective solutions. Women‘s HLP rights are the 

main conditions to guarantee the economic stability and protection 

as durable solution in the context of recovery.  

Research questions: 

The main research question consists to explore to which extent 

returnee and displaced women are having their HLP rights from a 

gender perspective in Syria. The following secondary questions are 

derived from the main question and will help to investigate and 

answer it: 

- How multiple legal frameworks regulate women‘s rights in 

access to HLP rights in Syria?  

                                                           
9- UN Committee on Economic, Social and Cultural Rights. (1991). General Comment No. 4 on 

the Right to Adequate Housing. UN Doc. EC/12/1991/41. Available at: 

https://www.un.org/ruleoflaw/files/landandpropertypostconflict.pdf (accessed 03 June 2021). 

https://www.un.org/ruleoflaw/files/landandpropertypostconflict.pdf
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- What are the barriers which can be identified regarding the in 

accessing HLP rights by Syrian? 

- What are main consequences of these barriers for women‘s land 

and property rights access in Syria? 

- What need to be addressed to protect women‘s HLP rights in 

post-crisis situation? 

- What are the best practices to promote and sustain women‘s 

access to HLP rights that can be used in Syrian context? 

Methodology: 

A qualitative process of research and data analysis is adopted. The 

available data was collected from the credible primary and 

secondary sources. Desk review is conducted to provide the 

overview of existing resources on HLP and gender alongside with 

analysis of existing Syrian laws and legal procedures. 

Result and discussion: 

Chapter One: Legal basis for women’s HLP rights: 

According to the Guiding Principles on Internal Displacement, 

(IDPs) are "persons or groups of persons who have been forced or 

obliged to flee or to leave their homes or places of habitual 

residence, in particular as a result of or in order to avoid the effects 

of armed conflict, situations of generalized violence, violations of 

human rights or natural or human-made disasters, and who have not 

crossed an internationally recognized border." 
10

 

Even though women‘s HLP rights are protected by international 

instruments and national laws, the legal protection doesn‘t treat 

women equally. International legal protection of HLP rights is based 

on key provisions within the Universal Declaration of Human 

Rights (UDHR), the International Covenant on Economic, Social 

and Cultural Rights (ICESCR), the International Covenant on Civil 

and Political Rights (ICCPR), and the Convention on the 

                                                           
10- The UN High Commissioner for Refugees (UNHCR). (1998). Guiding Principles on Internal 

Displacement. Available at: https://www.refworld.org/docid/3c3da07f7.html  [accessed 03 April 

2021]  

https://www.refworld.org/docid/3c3da07f7.html
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Elimination of all Forms of Discrimination Against Women 

(CEDAW). At the national level, the Syrian authorities have 

constitutionally promoted gender equality, but legal realities are 

often very different due to social, cultural, religious, and historical 

factors. The analysis of the contents of the personal status law 

(PSL), the nationality law, and the penal code indicate imbalanced 

enjoyment of rights by men and women in Syria.   

Section One: International legal and normative framework  

1. ICCPR, ICESCR, CERD and UDHR: 

Syria is a party to several international instruments that require the 

State to protect and promote women‘s rights, including HLP rights, 

and to penalise persons who use violence or discrimination against 

them. These international legal frameworks cover the International 

Covenant on Economic, Social and Cultural Rights (ICESCR, 

accessed by Syrian Arab Republic on 21 April 1969) and the 

International Covenant on Civil and Political Rights (ICCPR, 

accessed by Syrian Arab Republic on 21 April 1969). Article 3 of 

the ICESCR calls on States parties to ―undertake to ensure the equal 

right of men and women to the enjoyment of all economic, social 

and cultural rights set forth in the present Covenant‖ and prohibits 

discrimination based on gender. Security of tenure was asserted by 

Article 11(1) which protects the right to adequate housing, and 

Article 2(2) which provides for non-discrimination. Additionally, 

the right to tenure security cannot be subject to any form of 

discrimination, further underscored by the Convention on the 

Elimination of Racial Discrimination (CERD, accessed by Syrian 

Arab Republic on 21 April 1969). This protection applies to a broad 

spectrum of tenure forms, including ownership, rental, informal 

settlements, and customary usage. Article 3 of the ICCPR 

guarantees equality between women and men, and Article 4 

prohibits discrimination based on gender, among other ―grounds of 

race, colour, sex, language, religion or social origin‖. Article 17 also 

protects persons from arbitrary or unlawful interference with their 
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home. In addition, Articles 3 and 26 provide for non-discrimination 

and equal protection before the law.  

The Universal Declaration of Human Rights (UDHR) also has many 

relevant provisions regarding gender equality and HLP rights 

protection, which are the basis of the ICCPR, ICESCR and CERD, 

but as a Declaration, it is not subject to ratification.  Article 2 sets 

the principle of non-discrimination, including based on gender, in 

the enjoyment of rights guaranteed in the Declaration. Among many 

other rights, the Declaration recognizes the rights to property, food, 

housing and education. Article 25(1) also states that everyone has 

the right to an adequate standard of living including housing, and 

Article 17 provides that everyone has the right to own property 

without arbitrary interference. 

2.  CEDAW: 

The Convention Against Elimination of Discrimination Against 

Women (CEDAW) is another important international legal 

instrument to promote the protection of women‘s rights at national 

level.
11

 CEDAW calls on States parties to end discrimination 

against women in laws, policies and practices, including through the 

adoption of temporary special measures some of which concern 

HLP rights. For example, Article 14(2) (h) obliges states parties to 

eliminate discrimination against women in respect of women in 

rural areas to ensure they enjoy adequate housing. Articles 15 and 

16 provide for gender equality and for equal rights regarding in 

property during and after marriage. On 28 March 2003, Syria 

acceded to CEDAW, but many reservations have been made 

referring to sharia.
12

 The reservations made by Syrian Arab 

                                                           
11- On 18 December 1979, the Convention on the Elimination of All Forms of Discrimination 

against Women was adopted by the United Nations General Assembly. It entered into force as an 

international treaty on 3 September 1981. Available at: 

https://www.ohchr.org/EN/ProfessionalInterest/Pages/CEDAW.aspx (accessed 20 May 2021). 

There are 189 country parties to CEDAW. Available at: https://indicators.ohchr.org/ (accessed 20 

May 2021) 

12- Syria made reservations to article 2; article 9(2); article 15(4); article 16(1 sub c, d, f, g); 

article 16(2); and article 29(1) CEDAW. ― subject to reservations to article 2; article 9, paragraph 

https://www.ohchr.org/EN/ProfessionalInterest/Pages/CEDAW.aspx
https://indicators.ohchr.org/
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Republic exclude the application of certain CEDAW provisions, 

most notably those that guarantee equal rights of men and women in 

matters pertaining to marriage and family life. 

3.  The Pinheiro Principles: 

The 2005 Pinheiro Principles on housing and property restitution for 

refugees and displaced persons are endorsed by the United Nations 

Sub-Commission on the Promotion and Protection of Human 

Rights.
13

 These principles are highly relevant in the context of Syria 

due to the large numbers of internally displaced people, most of 

whom are women and children. They underscore the importance to 

consider women and their rights in the process. The Principle 4 

hones on ensuring gender equality by States  in the process of 

management of housing, land and property restitution programmes, 

land policies and practices, and avoid to disadvantage or 

discriminate women and girls: ―This provision is meant to combat 

gender discrimination which may occur when only male ‗heads of 

households‘ are informally recognised as rights holders or when 

they are provided with formal title to housing or other property 

ownership rights, leaving women without legal control over what 

should also be treated as their property. This bias is often most 

visible when women are regarded as the ‗head of the household‘ 

only if they are single or otherwise unaccompanied by a man.‖
14

  

                                                                                                                                               
2, concerning the grant of a woman's nationality to her children; article 15, paragraph 4, 

concerning freedom of movement and of residence and domicile; article 16, paragraph 1 (c), (d), 

(f) and (g), concerning equal rights and responsibilities during marriage and at its dissolution with 

regard to guardianship, the right to choose a family name, maintenance and adoption; article 16, 

paragraph 2, concerning the legal effect of the betrothal and the marriage of a child, inasmuch as 

this provision is incompatible with the provisions of the Islamic Shariah; and article 29, paragraph 

1, concerning arbitration between States in the event of a dispute.‖ See: 

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-

8&chapter=4&clang=_en#EndDec  (accessed 01 May 2021) 

13- UN Sub-Commission on the Promotion and Protection of Human Rights. (2005). Principles on 

Housing and Property Restitution for Refugees and Displaced Persons. Available at: 

https://www.refworld.org/docid/41640c874.html (accessed 20 May 2021) 

14- Inter-Agency. (2007). Handbook on Housing and Property Restitution for Refugees and 

Displaced Persons. Implementing the 'Pinheiro Principles. p.36. Available at: 

https://www.refworld.org/docid/4693432c2.html (accessed 20 May 2021)  

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-8&chapter=4&clang=_en#EndDec
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-8&chapter=4&clang=_en#EndDec
https://www.refworld.org/docid/41640c874.html
https://www.refworld.org/docid/4693432c2.html
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4.  Guidance Note of The Secretary-General on the UN and 

Land and Conflict: 

On 15 March 2019 the Secretary-General endorsed the Guidance 

Note of the Secretary General on ―The United Nations and Land and 

Conflict‖. This note supports human-rights based and gender-

sensitive approach to promote women‘s rights to access, own, 

control and inherit land in the context of the post-conflict 

assistance.
15

   

5. Guiding Principles on Internal Displacement (GPID): 

The Guiding Principles on Internal Displacement (GPID) of 

UNCHR adopted in 1998 set out the rights and guarantees relevant 

to the protection of internal displaced persons (IDPs) in all phases of 

displacement, in the context of equal access to rights and prevention 

of discrimination.
16

 The GPID compiles human rights and 

humanitarian law relevant to internally displaced persons. Those 

principles include a statement about equal access of women to 

shelter and housing: ―Special efforts should be made to ensure the 

full participation of women in the planning and distribution of these 

basic supplies.‖ 
17

  

Section Two: National legal framework  

Syria is a multi-religious country and has a mixed juridical system, 

which was historically developed based on French, Ottoman and 

Islamic Law.  

1.  The Syrian constitution: 

Several articles of the Syrian Constitution of 2012
18

 confirm the 

religious pluralism, which is also reflected in the Personal Status 

                                                           
15- The Guidance Note is available at https://unhabitat.org/node/142477 (accessed 09 May 2021) 

16- While the UN Guiding Principles on Internal Displacement are not legally binding, their 

authority has been recognized globally, particularly as they draw from international humanitarian 

and human rights law. 

17- Idem, Principle 7 (d), p.7 and Principle 18. p. 11. 

18- Syria‘s Constitution was approved by constitutional referendum on 26 February 2012, and 

came into effect on 27 February 2012, by order of Presidential Decree no. 94. An informal 

https://unhabitat.org/node/142477
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Law regarding rights, status and position of women. First of all, the 

Constitution  stipulates:  ―the state shall respect all religions and 

ensure the freedom to perform all the rituals that do not prejudice 

public order.‖
19

 The following paragraph of the same article states: 

―the personal status of religious communities shall be protected and 

respected.‖
20

 In addition to religion and personal status, special 

mention is made to ―the family,‖ with definition of ―the family‖ in 

the Constitution as ―the nucleus of society‖ and guarantee that ―the 

law maintain its existence and strengthens its ties.‖
21

  

With regard to the position of women before the law and in society, 

the Constitution grants equality to all its citizens in article 33(3), 

expressed in following terms: ―citizens shall be equal in rights and 

duties without discrimination among them on grounds of sex, origin, 

language, religion or creed.‖ Furthermore, it stipulate: ―[t]he state 

shall provide women with all opportunities enabling them to 

effectively and fully contribute to the political, economic, social and 

cultural life, and the state shall work on removing the restrictions 

that prevent their development and participation in building 

society.‖
22

 Regarding this statement, the Article 33 of the 

constitution commits Syria to promote and sustain gender equality 

and non-discrimination. Combined with Article 15that define the 

protection of private property, and Article 17, that states the 

maintain of the right to in accordance with the law, those legal 

dispositions formally provide a solid basis to insure the respect of 

the women‘s HLP rights.  

 

 

                                                                                                                                               
translation is available at http://extwprlegs1.fao.org/docs/pdf/syr152123E.pdf (accessed 20 May 

2021). 

19- Article 3(3)Syrian Constitution 2012. 

20- Article 3(4) Syrian Constitution 2012. 

21- Article 20(1) Syrian Constitution 2012.  

22- Article 23 Syrian Constitution 2012. 

http://extwprlegs1.fao.org/docs/pdf/syr152123E.pdf
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2. Personal status law: 

As mentioned above the main law that regulates family relations is 

the Syrian Personal Status Law (PSL).
23

 It was promulgated on 17 

September 1953 as Law no. 59 and amended in 1975, 2000, 2003, 

2010 and most recently through two amendments in 2019: Law No. 

4 on 7 February 2019 and Law No. 20 on 27 June 2019 which 

introduced major amendments that can be considered as more 

favorable to women.
24

 

Notably, main Islamic legal materials generally support women‘s 

right to acquire, hold, use, administer, and dispose of property. 

explains: ―Muslim women—unmarried, married, divorced, or 

widowed—have extensive independent rights to property under 

Islamic law and human rights. There is explicit recognition in the 

Quran of women‘s rights to property acquired through purchase, 

inheritance, mahr, and other transactions. There are no restrictions 

on the property a Muslim woman can purchase out of her earnings, 

on the gifts she may receive from her natal family or her husband‘s 

family, or on the  she may enjoy as a beneficiary of a waqf. In all 

these respects, she is entitled to equal treatment with male members 

of the family.‖
25

  

2.1 Inheritance: 

Inheritance rights are defined in Articles 260-304 of the 2019 Syrian 

Law on Personal Status.  A woman may inherit from her father, 

mother, husband or children, and under certain conditions, from 

other family members.
26

 Traditionally, the application of Islamic 

inheritance laws would allow women to inherit half the share of 

their male counterparts. This applies to all forms of property except 

                                                           
23- The PSL consists of 308 articles, divided into six books. 

24- Law 34 of 1975, Law 19 of 2000, Law 18 of 2003, Decree 76 of 2010. 

25- Sait and Lim. (2006). Land Law and Islam: Property and Human Rights in the Muslim World, 

UN Habitat and Zed Books, New York, p.108. 

26- For more information about calculations of inheritance shares see PSL Art.596-616. 
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amiri lands which is inherited in equal shares.
27

 Moreover, Sharia 

law provides significant protections for women‘s inheritance rights: 

it provides inheritance rules, which are supposed to cover needs of 

women within the family of the deceased husband with their own 

specific shares, and support women‘s rights under Islamic law to 

access, retain and manage their own land and wealth. Women‘s 

rights in relation to inheritance under the Shari‘a signified an 

improvement upon their pre-Islamic position and historically stood 

in marked contrast to the less privileged position of women in 

Western societies, during the last century.  

2.2 Dower/ Mahr:  

The stipulation of a dower (mahr) is a vital condition for a valid 

marriage in Syria. The dower is a wife‘s prerogative and a 

husband‘s obligation, meaning that the husband has to pay or 

promise to pay the wife a sum of money (art. 54 of Personal Status 

Law).
28

 According to this custom, the dower is typically divided 

into two parts, namely a prompt and a deferred dower. The husband 

pays the prompt dower to the bride upon the conclusion of the 

marriage contract. Meanwhile, payment of the other part of the 

dower is deferred without a specific payment date but should paid 

be if the marriage contract ends by divorce or death.  

2.3 Maintenance/ alimony: 

This maintenance obligation includes a marital home, clothing, food 

and medical care. If a husband fails to provide maintenance to his 

wife, she can go to court and file a nafaqa-claim against him, 

forcing him to fulfil his obligations.
29

 A particular note for the 

protection of married women‘s property was made to Article 80, 

which addresses the maintenance in case when a husband is unable 

to pay. Under Article 80 (3), if a husband becomes insolvent, the 

                                                           
27- The Syrian Civil Code, as carried in Legislative Decree No. 84 of 1949, defines Amiri lands as 

the state-owned real estate, for which there may be right of disposal. 

28- Article 54 PSL No. 04 of 2019. 

29- Article 71 PSL No. 04 of 2019. 
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wife can seek endorsement from a judge, setting a fixed rate at 

which she will lend money to her husband to cover the maintenance, 

providing that this maintenance be repaid to the wife once the 

husband becomes solvent again. Article 75 of PSL provides that 

during the waiting period (idda) following the death of her husband, 

a widow shall have the right to live in the marital home.
30

 

Chapter Two: Barriers to rights and justice for displaced 

women’s HLP rights in Syria 

 

The present section proposes to overview main barriers that arise 

regarding to women‘s HLP rights in actual Syrian context, 

especially regarding displaced women. Some of them are gender-

specific, such as the denial of inheritance rights and difficulties over 

security of tenure faced by divorced or widowed women, as result 

from the discussion about provisions stipulated in national legal 

framework. Others are crisis-related and impact-specific, usually 

resulting from internally displacement situation or resettlement. 

Case studies documented and analysed during this research provide 

an evidence-based demonstration that often, these issues are multi-

layered and multi-faceted. 

Section One: Gender-specific challenges: 

The Syrian crises have reinforced gendered social norms that were 

already dominant in traditional patriarchal society. Widespread 

ideas of men as ―head of family‖ and as protectors of the ‗weaker‘ 

women and children strengthen gender unequal norms. It resulted 

in widespread social presumptions about different status of women 

and men inside of family, women‘s subordination and create 

presumption, that men should control women. Gender based 

stereotypes resulted in assumption that men are naturally prepared 

                                                           
30- Following a death, repudiation or other form of divorce, a woman enters a waiting period, the 

general principles of which are set out in Articles 120-127 of the PSL.  The waiting period – 

during which a woman cannot re-marry, and a repudiation can be retracted – usually lasts several 

months, although it can be longer in special cases.  
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to use violence, and it was their duty to use it on behalf of their 

community. 

1. Registration and ownership of land under male’s name: 

In 2006, only 5.3% of agricultural land was owned by women, and 

land holdings owned by women were on average smaller than those 

owned by men.
31

 For example, the results of the 1994 agricultural 

census show that the number of landowners in Syria reached 

610,000 holders, among whom the  percentage of male landowners 

was 94.7%, while the percentage of women landowners was only 

5.3%. The data provided for 2002 demonstrate similar trend: 95% 

male farmers and only 5% of female farmers. The rate of assets 

related to agricultural resources was 82.5% for men and 57.4% for 

women, although women‘s general contribution to agriculture was 

estimated at 40%.
32

 

Usually, the only male name is recorded on documentation relating 

to ownership of a house. This practice can have extremely negative 

consequences for women in case of divorce, or death of their 

husbands. The absence of female name on the ownership documents 

can compromise her rights to claim the property rights. In reality, it 

implies for woman to lose her home and housing rights because 

there is no law on the splitting of assets accumulated during 

marriage.
33

  Upon divorce, women are awarded property according 

to what is written in the marriage contract. In most of cases, the 

marital contract didn‘t refer to the assets accumulated during the 

                                                           
31- Japan International Cooperation Agency. (2006). Gender Profile of the Syrian Arab Republic, 

Damascus. p.32. Available at 

https://www.jica.go.jp/activities/issues/gender/reports/ku57pq00002hdw5l-att/syr_2006_en.pdf 

(accessed 17 May 2021) 

32- Samira Soubh, (2006). The Role of Women in Agriculture and Gender Issues in Syria, National 

Center for Agricultural Policies (NAPC), Working Paper, Ministry of Agriculture and Agrarian 

Reform, page 24, available at: http://agriportal.gov.sy/public/dwnld-

files/working_papers/ar/18_womenrole_ss_ar.pdf (accessed 17 May 2021) 

33- NRC. (2017). Displacement, housing, land and property and access to civil documentation. 

p.21. Available at https://www.ecoi.net/en/file/local/1405606/1930_1503398808_final-nrc-

displacement-hlp-and-civil-doc-s-syria-23-07-2017-en.pdf (accessed 19 May 2021) 

https://www.jica.go.jp/activities/issues/gender/reports/ku57pq00002hdw5l-att/syr_2006_en.pdf
http://agriportal.gov.sy/public/dwnld-files/working_papers/ar/18_womenrole_ss_ar.pdf
http://agriportal.gov.sy/public/dwnld-files/working_papers/ar/18_womenrole_ss_ar.pdf
https://www.ecoi.net/en/file/local/1405606/1930_1503398808_final-nrc-displacement-hlp-and-civil-doc-s-syria-23-07-2017-en.pdf
https://www.ecoi.net/en/file/local/1405606/1930_1503398808_final-nrc-displacement-hlp-and-civil-doc-s-syria-23-07-2017-en.pdf


  محمد إقبال أنق أحمد اسماعيلد.  سنان عمارد .   2021 عام  20العدد   43المجلد    مجلة جامعة البعث

117 
 

marriage. Under the property rights legal system that was in place in 

Syria before 2011, women had comparatively weaker rights than 

men regarding access to HLP rights. Women‘s names were not 

registered to HLP documents related to their primary residence and 

as mentioned above, there were no provision in marriage contracts 

regarding housing, land and property accumulated during marriage. 

Gender unequal access to property registration as consequence of 

cultural and social attitudes regarding property and assets 

registration was also highlighted by interviewed Islamic scholar 

who also confirmed the absence of formal legal barriers. It means 

that property is rarely registered in women‘s names and they didn‘t 

ask for join ownership registration including in case when property 

or land is bought with women‘s substantial financial contributions. 

The importance to have HLP rights recognition and the land 

registration of the property on women‘s name is an important 

condition to empower women. 

2. Depriving women from inheritance: 

Inheritance is the main way for women to own a land. As 

consequence, the lack of women access to land ownership, usually 

acquired through inheritance, as a shared part of estate ―is a crucial 

concern because without their own resources, women remain 

dependent and particularly if they are in an abusive relationship 

under marriage, it makes it very difficult to leave.‖ This statement is 

confirmed by results of a field study, which was conducted on 

violence against women in 2005 by the General Union for Women, 

the Syrian Commission for Family Affairs, the Central Bureau of 

Statistics and the United Nations Housing Fund. The study 

covered1,891 households from urban and rural areas in fourteen 

provinces and indicate that 17.4% of women did not receive any 

legal inheritance (among which 14.7% women in urban areas and 

20.2% in rural areas), and only 24% of women received 
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compensation for part of their inheritance.
34

 The following 

strategies are the common way to deprive women of their HLP 

rights. 

2.1 Takharuj/ Renunciation: 

Takharuj is a court-endorsed procedure by which one of the heirs 

renounce to his/ her share of inheritance in favour of other heirs 

with compensation in monetary form or assets.
35

 Customarily in 

Syria, women waive their inheritance rights to land in exchange for 

money. The process is undertaken under the court and it is regulated 

under the law and the specific legal procedures (formulas) provided 

by shari’a. Perhaps, in practice there are various ways both outside 

and inside of the court procedures when women are subjected to 

treats, social ostracism and prejudices that pressure them to waive 

inheritance rights or to accept a smaller share. Usually, if 

renunciation regarding women‘s inheritance rights was carried out 

by means of using coercion, deception, shyness, exploitation, or 

fraud this give women an opportunity and right to challenge the 

renunciation that was not done legally. 

2.2 Donations to male heirs prior to death: 

Donations to sons while the owner (mother or father) is still alive 

are very common in Syria. This practice is specifically used in case 

when parents have only daughters and they wish to avoid the 

inheritance going to their brothers or relatives in deprivation of their 

own offspring‘s. In such a case, registration tax of 1% will be 

applied to sales within family members.
36

 Unfortunately, the land 

registry database did not provide sufficient indications regarding the 

gender of the buyer to determine the number or rate of women who 

                                                           
34- European Union. (2010). Report on the analysis of the national situation - Women's human 

rights and gender equality - Syria" Report, "Promoting equality between women and men in the 

Euro-Mediterranean region". P. 48. Available at: 

https://docs.euromedwomen.foundation/files/ermwf-

documents/5668_2.139.nationalsituationanalysis-syria.pdf (accessed 20 May 2021) 

35- Article 304 (1) PSL. 

36- Article 05, Law of Real-Estate Sales Tax No. 15 of 29/03/2021. 

https://docs.euromedwomen.foundation/files/ermwf-documents/5668_2.139.nationalsituationanalysis-syria.pdf
https://docs.euromedwomen.foundation/files/ermwf-documents/5668_2.139.nationalsituationanalysis-syria.pdf
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access property by this was. This kind of property or land sale to 

family members prior to death is widespread regarding male heirs. 

The commonly asserted justification consists in considering this 

way as a guarantee to preserve and keep the family property in 

hands of male heirs and preventing it from being transferred to the 

husbands of the female relatives. By this way, many fathers transfer 

their properties to their sons while still alive either by donating the 

property or selling.  

3. Difficulties over security of tenure faced by divorced or 

widowed women: 

The concept of shared matrimonial property does not exist in the 

Syrian law. This can, in practice, compromise any legal claim of 

women regarding the housing. This also means that women are 

usually unable to stay in their marital homes in case of divorce or 

their husband‘s death.  

The women face higher barriers than men in claiming property 

especially after divorce. The fact that women‘s names regularly do 

not appear on property documents limits their rights to claim for 

marital property subdivision, particularly given the other related 

provisions of the law. Upon divorce, women are customarily 

awarded property according to what is written in the marriage 

contract, and it usually do not cover any property accumulated 

during the course of the marriage. Another barrier concerns the 

difficulty of women to claim their share in marital property in the 

court, as well in front of customary authorities or within the 

statutory court system.
37

 This will also undermine any future HLP 

restitution and compensation processes. Regarding widows, the 

interviewed lawyers and women consider that they should have a 

right to remain in their marital homes after the death of their 

                                                           
37- Laura Cunial, Kirstie Farmer and Rachel Sider. (2018), Preparing the Ground for Property 

Restitution in the Syrian Arab Republic, Paper prepared for presentation at the ―2018 World Bank 

Conference on Land and Poverty”, the World Bank - Washington DC, March 19-23. Available at: 

https://www.oicrf.org/-/preparing-the-ground-for-property-restitution-in-the-syrian-arab-republic 

(accessed 25 May 2021). 

https://www.oicrf.org/-/preparing-the-ground-for-property-restitution-in-the-syrian-arab-republic
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spouses. However, some women specify that the situation depends 

also on the age of widow and presence of children born during the 

marriage.  

During the years of Syrian crisis, different trends emerged: several 

women faced unclear legal situations with husbands and fathers 

missing for years, and without formal confirmation of death or 

absence. They were unable to sell or inherit property or remarry.
38

 

Many of women who lost their husbands and/or fathers during the 

crisis, the lack of evidentiary documents, including death 

certificates, constitute one of main barriers to address potential HLP 

claims. Most of female-headed households, including war widows, 

are in particular need of legal assistance to claim for inheritance, 

custody and other family related issues
39

. This underscores the 

importance of local authorities support to ensure the issue of 

personal documents, especially for women who experienced 

internally displaced situations.  

Section Two: Crisis-related and socio-economic specific 

challenges: 

The analysis of collected data also reveal a range of practical 

barriers that limit Syrian women‘s access to land.  

1. Lack of civil and property documents: 

Lack of civil documentation continued to be a key concern 

regarding HLP rights protection. In most cases, to receive legal 

assistance delivered by NGOs requires that an internally displaced 

person present an identity card, family booklet, and a lease contract. 

Perhaps, many persons left their basic documentation behind them, 

when they were leaving their homes in emergencies, or lost it in 

                                                           
38- UN Human Rights Council. (2016). Report of the Independent International Commission of 

Inquiry on the Syrian Arab Republic, Available at: 

https://www.ohchr.org/en/hrbodies/hrc/iicisyria/pages/documentation.aspx (accessed 30 May 

2021). 

39- UNOCHA. (2017). Syria Humanitarian Response Plan. Available at: 

https://www.humanitarianresponse.info/en/operations/whole-of-syria/document/2017-syrian-arab-

republic-humanitarian-response-plan (accessed 30 May 2021). 

https://www.ohchr.org/en/hrbodies/hrc/iicisyria/pages/documentation.aspx
https://www.humanitarianresponse.info/en/operations/whole-of-syria/document/2017-syrian-arab-republic-humanitarian-response-plan
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confusion of multiple displacements, or had it confiscated or 

damaged. Several internally displaced women often lack the main 

documents requested to claim their inheritance rights before the 

courts, such as death certificates or marriage contracts. On the other 

hand, many administrative procedures are often costly and 

unsuccessful without paying bribes. Women forcibly displaced from 

formerly besieged areas are especially vulnerable. Most of them 

have no recognised marriage contract or birth certificates for their 

children, and in many cases their husbands were killed, missing or 

detained.  For example, women who do not possess family booklets 

or marriage certificates are unable to address courts to claim their 

rights to marital property, or inheritance for her children.  

2. Illiteracy and lack of awareness of HLP rights: 

Low literacy level impedes women‘s understanding of the law and 

their ability to claim HLP rights, address the court or acquire land or 

other property. In rural areas the rate of female illiteracy rate is high 

because of limited access to education and low income. The burden 

of domestic and agricultural work leaves little time for rural women 

to learn to read, write and calculate. Tradition and poverty create 

disadvantage that reinforce gender-based inequality: regarding 

education the preference is usually given to boys.  

2. Poverty and lengthy of judicial procedures: 

The World Food Programme (WFP) reports that a record 12.4 

million people- 60%of the Syrian population- are food insecure, 

according to the results of the nation assessment conducted in late 

2020. This is by far the highest number ever recorded in Syria that 

can contribute further to the risks of gender-based violence and 

harmful practices.
40

  

                                                           
40- World Food Program. (2021), News release. Available at: https://www.wfp.org/news/twelve-

million-syrians-now-grip-hunger-worn-down-conflict-and-soaring-food-prices (accessed 27 May 

2021) 

https://www.wfp.org/news/twelve-million-syrians-now-grip-hunger-worn-down-conflict-and-soaring-food-prices
https://www.wfp.org/news/twelve-million-syrians-now-grip-hunger-worn-down-conflict-and-soaring-food-prices
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To elaborate on HLP cases, the issue is also related to the complex 

procedures mentioned by lawyers, starting with the case that 

requires notifications to the heirs and take a long time, and it is a 

problem. The huge number of cases before the judges force them to 

give long deadlines that may usually bypass two months. When the 

notifications of the heirs are complete, there are other procedures 

that do not come in favor of the woman by the heirs who rely on 

procrastination in the case. It leads the woman to boredom and 

forfeit her right. At the least point the executive procedures that 

follow the issuance of the ruling of inheritance are very 

complicated, especially if the property is not cleared. Once again, 

this requires the woman to resort to the judiciary, to sort her share as 

little as possible, because the property is not divisible. In addition, 

the costs of the cases represent an important aspect for the woman, 

who are often unable to cover them, what can result in withdraw 

from filing the case, especially when woman considers that she win 

a little and need pay a lot. 

The majority of displaced women cannot afford to pay costs to bring 

cases before the judiciary which may cost up to SP 300,000 up to 

800,000 (120$- 320$) including the fees of lawyers. In response to 

this observation, the UNHCR obtained the official approval from 

the Syrian authorities to conduct HLP legal aid activities through 

implementing partners of SARC and Syria Trust for Development 

NGOs starting from October 2020. The UNHCR responsible staff 

member of the Legal Aid Support in Damascus developed 

participative strategies to provide free of charge legal services. 

Legal support and assistance are provided to the most vulnerable 

groups with focus on women and children. The legal services help 

them to register their main personal events and issue civil 

documentation including HLP documents before the Land Registry 

and courts. Legal issues concern property registration, lease 

agreements, damages claim, squatting and the procedures to issue 

alternative HLP documents. Around 300 lawyers are involved under 

Legal Aid program in Syrian governorates including 54 lawyers in 

Damascus and Rural Damascus District. The program is designed to 

reach beneficiaries, women and men, in local communities via 
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partners. During 2020, 8,883 individuals most of whom were IDPs, 

and returnee women attended legal awareness sessions on HLP 

related matters. There were also 947 related legal consultations on 

HLP related matters provided mainly to women in Damascus and 

Rural Damascus. As result of legal assistance provision and 

according to the Head of Syrian Arab Red Crescent (SARC) Legal 

Team, lawyers brought three cases on behalf of displaced women in 

rural Damascus in property registration and authentication issues. 

Lawyers also assisted in the issuance of 13 ownership documents 

for women during March 2021 which empowered women to claim 

their HLP rights, especially following their return to areas of 

habitual residence. Lawyers also provided free-of-charge 328 HLP/ 

cadastral legal services at request of displaced women who have 

returned back to their areas of origin late 2020 in Damascus and 

Rural Damascus.
 41

 

Conclusion: 

The results of the analysis have implications both for policy and for 

research approaches to assessing how women‘s HLP rights are 

secured in the Syrian context of displacement. The article concluded 

that social norms and traditions stand as obstacles to women‘s HLP 

rights despite the fact that the Islamic jurisprudence and the national 

legal system in Syria provide no barriers for women to access to, 

use of and control over land. The research also found that excluding 

women from the benefits of property, including land and housing, is 

one of the most common forms of gender discrimination. According 

to the 4.2 Pinheiro Principle, States should ensure that HLP 

restitution programmes, policies and practices recognise the joint 

ownership rights of both male and female heads of households as an 

explicit component of the restitution process.
42

 This provision is 

designed to eliminate gender discrimination that occurs when only 

male heads of households are recognised as rights holders, leaving 

women without legal recognition of their legal property rights. 

                                                           
41- UNHCR. (2020). Syria: fact Sheet. Available at: https://reliefweb.int/report/syrian-arab-

republic/unhcr-syria-fact-sheet-september-2020 (accessed 06 June 2021). 

42- Idem, Handbook on Housing and Property Restitution for Refugees and Displaced Persons: 

p.36. 

https://reliefweb.int/report/syrian-arab-republic/unhcr-syria-fact-sheet-september-2020
https://reliefweb.int/report/syrian-arab-republic/unhcr-syria-fact-sheet-september-2020
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Despite the heavy cultural constraints, post-crisis recovery offers 

Syria an opportunity to re-imagine the ways rural men and women 

share and manage natural resources and to build sustainable HLP 

rights. Research shows women's rights to housing, land and 

property are catalyst to ensure the social and economic development 

of local communities and increase food security. They contribute to 

the realization and enjoyment of a wide range of human rights such 

as the rights to an adequate standard of living, adequate housing, 

health, work and education. HLP rights increase women's 

empowerment and participation in decision-making within the 

household and in public life. It helps protect women from gender-

based violence and other health risks and enables women to 

contribute to peace and stability in crisis-affected contexts and to 

the overall improvement of women‘s conditions. 

It is recommended for the targeted humanitarian interventions to 

support women to overcome disadvantages in HLP and civil 

documentation. Failure to identify these issues and seek integrated 

solutions increases the long-term costs of crisis and undermines 

progress towards gender equity in the enjoyment of rights. The 

lawyers concentrated on the importance of women‘s awareness of 

obtaining death documents for their husbands after the legal period 

has passed. There need to be flexible arrangements without 

requirements of formal ownership, with the removal or tolling of 

statutes of limitations for initiating HLP claims.
43

 The restitution 

process should also be gender-sensitive; addressing women‘s 

differing challenges vis-à-vis HLP rights and civil documentation.
44

  

The national authorities shall also develop and share national 

statistic that is disaggregated by gender, age and other factors so 

that humanitarian actors build their programming on a more solid 

basis. It is also recommended to amend all laws that may 

                                                           
43- Martin Clutterbuck. (2019). Property Restitution in Post-Conflict Syria. Forced Migration 

Review 57, Geneva. Available at: 

https://www.fmreview.org/sites/fmr/files/FMRdownloads/en/syria2018/clutterbuck.pdf (accessed 

01 June 2021) 

44- NRC. (2017). Reflections on Future Challenges to Housing, Land and Property Restitution for 

Syrian Refugees. https://www.nrc.no/globalassets/pdf/briefing-notes/icla/final-hlp-syrian-refugees-

briefing-note-21-12-2016.pdf  (accessed 01 June 2021) 

https://www.fmreview.org/sites/fmr/files/FMRdownloads/en/syria2018/clutterbuck.pdf
https://www.nrc.no/globalassets/pdf/briefing-notes/icla/final-hlp-syrian-refugees-briefing-note-21-12-2016.pdf
https://www.nrc.no/globalassets/pdf/briefing-notes/icla/final-hlp-syrian-refugees-briefing-note-21-12-2016.pdf
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discriminate against women and girls and enact a law imposing 

strict sanctions on those who disinherit members of a family, 

particularly women, from receiving their rightful shares. An 

integrated policy shall also be developed to deal with both past and 

present HLP issues in the areas affected by the latest displacement 

crisis, possibly as part of a broader recovery plan for those areas. 

Innovative information campaign shall include women, religious 

leaders, and community leaders along with the national authorities 

and local communities. 
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